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Auditor  of  State’s  Office, 
Columbus,  0.,  Aprils  1895. 

To  the  County  Auditors  of  Ohio : 

• 

On  account  of  the  large  and  constantly  increasing  amount  of  taxable 
personal  property  of  incorporated  companies,  subject  to  taxation  under 
the  laws  of  this  State,  and  returnable  to  the  county  auditors  of  the  re¬ 
spective  counties,  whose  duty  it  is  to  value  said  property  for  taxation,  I 
have  deemed  it  advisable  to  issue  these  “  instructions,”  containing  such 
sections  of  the  Revised  Statutes  as  are  applicable  to  the  valuation  of  such 
property,  together  with  the  law  applicable  to  the  powers  and  duties  of 
annual  county  and  city  boards  of  equalization  ;  also,  the  laws  defining  the 
powers  and  duties  of  boards  of  appraisers  and  assessors  for  railroad  prop¬ 
erty  ;  also,  as  to  returns  and  valuation  of  national  banks  and  banks  incor¬ 
porated  under  the  laws  of  the  State  of  Ohio. 

The  decision  of  the  Supreme  Court  in  the  case  of  Bradley  et  al.  vs. 
Bauder,  auditor  (36  O.  L.,  28),  being  explanatory  of  the  meaning  of  Sec¬ 
tion  2746,  Revised  Statutes,  explanatory  of  the  meaning  of  the  term 
“  credits  ”  as  defined  in  Section  2730,  Revised  Statutes ;  the  decision  of 
the  same  court  in  the  case  of  Payne  vs.  Watterson,  etc.,  (37  O.  S.,  121), 
the  decision  of  the  Supreme  Court  Commission  in  the  case  of  Wilson  vs. 
Pelton,  regarding  action  to  recover  back  taxes  paid,  illegally  assessed; 
also,  decision  of  Judge  Sage,  in  United  States  District  Court  of  Cin¬ 
cinnati,  Ohio,  in  relation  to  back  taxes,  all  of  which  may  be  of  interest 
to  county  auditors  or  boards  of  equalization,  I  have  deemed  of  sufficient 
importance  to  be  published  in  full  in  these  “instructions,”  hoping  that 
auditors  will  give  the  same  a  careful  consideration,  and  thereby  be  enabled 
to  determine  for  themselves  many  cases  that  are  constantly  being  pre¬ 
sented  under  the  provisions  of  said  sections. 

The  valuation  of  the  railroad  and  bank  property  of  the  State,  as 
valued  for  taxation  in  1894,  as  set  forth  in  detail,  together  with  certain 
other  data  connected  therewith,  to  enable  boards  of  auditors  to,  as  far  as 
possible,  appraise  this  class  of  property  in  an  intelligent  manner. 

With  the  law,  and  such  instructions  as  have  from  time  to  time  been 
issued  from  this  department  in  reference  to  the  assessment  of  property 
for  taxation,  commendable  progress  has  been  made  as  to  uniformity  and 


equality  in  valuation,  and  by  united  effort  on  the  part  of  county  auditors 
and  boards  of  equalization,  much  greater  equality  than  now  exists,  may 
be  accomplished. 

County  auditors  are  hereby  urged  to  lay  before  the  proper  annual 
boards  of  equalization,  not  only  the  assessors’  returns  of  personal  prop¬ 
erty  but  also  all  returns  made  to  the  county  auditor,  such  as  the  returns 
of  express  and  telegraph  companies,  returns  of  incorporated  banks,  made 
to  the  county  auditor  under  Sections  2759  and  2759a  (0.  L.  79,  v.  109), 
personal  property,  returns  of  gas  companies,  returns  of  all  kinds  of  insur¬ 
ance  companies,  turnpike  companies,  and  all  other  such  returns  as  are 
required  to  be  made  to  the  county  auditor  under  Section  2744.* 


Note.— The  act  of  March  9  (80,  v.  54),  provides  that  s  hares  of  national  hanks  and  incorporated 
banks,  under  the  laws  of  the  State,  shall  be  by  the  county  auditor  returned  to  the  State  board  of 
equalization  of  bank  shares.  See  Section  2766,  page  9,  of  this  pamphlet. 
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Jax  LaWs  of  Ohio. 


COKPORATIONS  GENERALLY — THEIR  RETURNS. 

Sec.  2744.  The  president,  secretary,  and  principal  ac¬ 
counting  officer  of  every  canal  or  slack  water  navigation  com¬ 
pany,  turnpike  company,  plank  road  company ,*'bridge  com¬ 
pany,  insurance  company,  telegraph  company,  or  other  joint 
stock  company,  except  banking  or  other  corporations  whose 
taxation  is  specifically  provided  for,  for  whatever  purpose 
they  may  have  been  created,  whether  incorporated  by  any 
law  of  this  state  or  not,  shall  list  for  taxation,  verified  by  the 
oath  of  the  person  so  listing,  all  the  personal  property  which 
shall  be  held  to  include  all  such  real  estate  as  is  necessary  to 
the  daily  operations  of  the  company,  moneys  and  credits  of 
such  company  or  corporation  within  the  state,  at  the  actual 
value  in  money,  in  manner  following :  In  all  cases  return 
shall  be  made  to  the  several  auditors  of  the  respective  coun¬ 
ties  where  such  property  may  be  situated,  together  with  a 
statement  of  the  amount  of  said  property,  which  is  situated 
in  each  township,  village,  city,  or  ward  therein.  The  value 
of  all  moveable  property  shall  be  added  to  the  stationary  and 
fixed  property  and  real  estate,  and  apportioned  to  such  wards, 
cities,  villages,  or  townships,  pro  rata,  in  proportion  to  the 
value  of  the  real  estate  and  fixed  property  in  said  ward,  city, 
village  or  township,  and  all  property  so  listed^shall  be  subject 
to,  and  pay  the  same  taxes  as  other  property  listed  in  such 
ward,  city,  village,  or  township.  It  shall  be  "the  duty  of  the 
accounting  officer  aforesaid,  to  make  return  to  the  auditor  of 
state,  during  the  month  of  May  of  each  year,  of  the  aggregate 
amount  of  all  property  by  him  returned  to  the  several  aud¬ 
itors  of  the  respective  counties  in  which  the  same  may  be  lo¬ 
cated.  It  shall  be  the  duty  of  the  auditor  of  each  county,  on 
or  before  the  first  Monday  of  May,  annually,  to  iurnish  the 
aforesaid  president,  secretary,  principal  accounting  officer,  or 
agent  the  necessary  blanks  for  the  purpose  of  making  afore¬ 
said  returns;  but  no  neglect  or  failure  on  the  part  of  the 
county  auditor  to  furnish  such  blanks  shall  excuse  any  such 
president,  secretary,  principal  accountant,  or  agents  from 
making  the  returns  within  the  time  specified  herein.  If  the 
county  auditor  to  whom  returns  are  made,  is  of  the  opinion 
that  false  or  incorrect  valuations  have  been  made,  or  that 
the  property  of  the  corporation  or  association  has  not  been 
listed  at  its  full  value,  or  that  it  has  not  been  listed  in  the  lo¬ 
cation  where  it  properly  belongs,  or  in  cases,  where  no  return 
has  been  made  to  the  county  auditor,  he  is  hereby  required  to 
proceed  to  have  the  same  valued  and  assessed ;  provided,  that 
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nothing  in  this  section  shall  be  so  constructed  as  to  tax  any 
stock  or  interest  in  any  joint  stock  company  held  by  the 
state.  Express,  telegraph  and  telephone  companies  shall  not 
be  required  to  make  returns  under,  and  shall  not  be  governed 
by  the  provisions  of  section  2744  of  the  Revised  Statutes. 

Sec.  2745.  Every  agency  of  an  insurance  company  in¬ 
corporated  by  the  authority  of  any  other  state  or  government, 
shall  return  to  the  auditor  of  each  county  in  which  such 
company  does  business,  or  from  which  it  collects  premiums 
on  or  before  the  first  day  of  May,  annually,  the  amount  of 
the  gross  premium  receipts  of  such  agency  for  the  previous 
calendar  year  in  such  counties;  provided,  however,  that  in 
the  case  of  regular  companies,  wherein  policy-holders  partici¬ 
pate  in  the  surplus  and  earnings  of  the  company,  dividends 
or  surplus  from  previous  payments  allowed  and  used  in  the 
payment  of  current  premiums,  cancellation  or  surrender 
values,  and  commissions  paid  to  the  citizens  of  this  state, 
during  the  same  period  for  which  receipts  are  reported,  shall 
be  deducted  from  such  gross  receipts,  and  the  net  amount 
after  such  deductions  shall  be  the  basis  of  taxation  for  such 
companies  in  the  counties,  which  shall  be  entered  upon  the 
tax  list  of  the  proper  county,  and  be  subject  to  the  same  rate 
of  taxation,  for  all  purposes,  that  other  personal  property  is 
subject  to  at  the  place  where  located;  and  the  whole  of  said 
tax  shall  be  due  and  payable  on  the  twentieth  day  of  Novem¬ 
ber  next  ensuing.  And  it  shall  be  the  duty  of  the  superin¬ 
tendent  of  insurance,  in  the  month  of  December,  annually, 
to  charge  and  collect  from  all  such  companies  such  a  sum  as, 
added  to  the  sum  paid  to  the  county  treasuries,  will  produce 
an  amount  equal  to  two  and  one-half  per  cent,  on  the  gross 
premium  receipts  of  such  companies,  as  shown  by  their  annual 
statements,  under  oath,  to  the  insurance  department;  pro¬ 
vided,  however,  that  if,  by  the  laws  of  any  other  state,  terri¬ 
tory  or  nation,  a  larger  tax  than  two  and  one-half  per  cent, 
on  such  gross  premium  receipts  is  charged  companies  organ¬ 
ized  under  the  laws  of  Obio,  then  the  superintendent  of  in¬ 
surance  shall  charge  a  like  tax  upon  companies  from  such 
state,  territory  or  nation  doing  business  in  this  state.  If  any 
such  company  refuse  to  pay  said  tax,  after  demand  therefor 
has  been  made,  or  if  it  shall  make  any  false  statement  of  its 
gross  premium  receipts,  the  superintendent  of  insurance  shall 
revoke  the  license  of  such  company  to  do  business  in  this 
state.  If,  at  any  time,  said  superintendent  has  reason  to  sus¬ 
pect  the  correctness  of  the  return  made  of  the  gross  premium 
receipts  of  any  such  company  he  may,  at  the  expense  of  the 
state,  make  an  examination  of  the  books  of  such  company,  or 
of  its  .agents,  for  the  purpose  of  verifying  the  same.  All 
taxes  collected  under  the  provisions  of  this  section  by  the 
superintendent  of  insurance  shall  be  paid  by  him,  upon  the 
warrant  of  the  auditor,  into  the  general  revenue  fund  of  the 
state.  [91  V.  91-2.] 

Sec.  2745a.  It  shall  be  unlawful  for  any  insurance 
company  or  agent  legally  authorized  to  transact  insurance 
business  in  the  state  of  Ohio  to  write,  place,  or  cause  to  be 
written  or  placed,  any  policy  or  renewal  of  policy  contract 


for  insurance  upon  property  situated  or  located  in  the  state 
of  Ohio,  in  or  through  any  such  legally  authorized  company 
outside  of  the  state  of  Ohio,  and  the  writing,  renewal,  plac¬ 
ing,  or  causing  to  be  written  or  placed  any  such  policy  of  in¬ 
surance  is  hereby  declared  to  be  a  violation  of  the  law  pro¬ 
viding  for  the  payment  of  taxes  by  foreign  insurance  com¬ 
panies  doing  business  in  the  state  of  Ohio,  as  set  out  and 
provided  in  section  2745  of  an  act  passed  by  the  general 
assembly  of  the  state  of  Ohio,  April  12,  1889. 

Sec.  27456.  That  any  company  or  companies  violating 
the  provisions  of  section  2745a  of  this  act,  upon  notice  and 
satisfactory  proof  thereof  being  made  to  the  superintendent 
of  insurance  of  the  state  of  Ohio,  shall  have  its  or  their 
authority  to  transact  business  in  the  state  of  Ohio  revoked 
for  a  period  of  not  less  than  ninety  days ;  and  any  insurance 
company  whose  license  to  do  business  in  the  state  of  Ohio, 
may  be  so  revoked  by  the  superintendent  of  insurance  of 
the  state  of  Ohio,  shall  not  be  again  permitted  to  do  business 
in  the  state  of  Ohio,  until  all  taxes  and  penalties  due 
thereon  shall  have  been  paid,  together  with  any  expense 
that  may  be  due  under  the  provisions  of  this  bill,  to  the 
superintendent  of  insurance  of  the  state  of  Ohio ;  and  such 
company  shall  only  be  readmitted  to  transact  business  in 
the  state  of  Ohio  upon  a  complete  re-compliance  with  the 
laws  now  in  force  in  regard  to  the  admission  of  insurance 
companies  to  do  business  in  Ohio. 

Sec.  2745c.  That  when  any  notice  of  any  violation  of 
the  first  section  of  this  act  is  received  by  the  superintendent 
of  insurance  of  the  state  of  Ohio,  [that]  it  shall  forthwith 
be  his  duty  in  person,  or  by  deputy,  to  visit  the  office  of  such 
company  or  companies  where  such  contract  of  insurance  may 
have  been  written  or  made,  and  demand  an  inspection  of 
the  books  and  records  of  such  company  or  companies ;  any 
company  or  companies  refusing  to  exhibit  its  or  their  books 
and  records  for  his  inspection  shall  be  deemed  guilty  of 
violating  the  provisions  of  the  first  section  of  this  act,  and  the 
penalties  provided  in  this  act  shall  immediately  be  enforced 
against  such  company  or  companies,  by  the  superintendent 
of  insurance  of  the  state  of  Ohio 

Sec.  2745d.  The  superintendent  of  insurance  of  the 
state  of  Ohio  shall  receive,  as  a  compensation  for  the  services 
rendered  under  the  provisions  of  this  act,  his  necessary  ex¬ 
penses,  which  sum  shall  be  charged  against  the  company  or 
companies  so  visited  by  him,  and  shall  be  collected  from 
such  company  or  companies  by  suit  in  any  court  of  compe¬ 
tent  jurisdiction. 

Sec.  2746.  Personal  property  of  every  description,  mon¬ 
eys  and  credits,  investments  in  bonds,  stocks,  joint  stock 
companies,  or  otherwise,  shall  be  listed  in  the  name  of  the 
person  who  was  the  owner  thereof  on  the  day  preceding  the 
second  Monday  of  April  in  each  year ;  but  no  person  shall  be 
required  to  list  for  taxation  any  share  or  shares  of  the  capital 
stock  ol  any  company,  the  capital  stock  of  which  is  taxed  in 
the  name  of  such  company.  [56  v.  175,  §  59.]  See  appendix. 


Revocation  of 
authority  of 
insurance 
company 
violating  pre-'i 
ceding  section. 


Superintend¬ 
ent  of  insur¬ 
ance  to  inspect 
company 
charged  with 
violation  of 
law. 


Expenses  of 
inspection  to 
he  paid  by 
company. 


In  whose  name 
property  to  he 
listed ;  hut 
stock  in  com¬ 
panies  which 
make  return 
of  capital  not 
to  be  listed  by 
shareholders. 


8 


When  lists  to 
he  made. 


Notice  and 
forms  to  be 
given  by  as¬ 
sessors. 


Statement  to 
be  verified  by 
oath. 


Who  deemed 
banker,  etc. 


Statement  by 
unincorpo¬ 
rated  banks 
and  bankers. 


Sec.  2747.  The  listing  of  all  personal  property,  moneys, 
credits,  investments  in  bonds,  stocks,  joint  stock  companies, 
or  otherwise,  shall  be  made  between  the  second  Monday  ot 
April  and  the  third  Monday  of  May,  annually;  and  the 
assessor  shall,  on  or  before  the  first  Monday  of  May,  annually, 
leave  with  each  person  resident  in  his  township  or  ward,  of 
full  age  and  not  a  married  woman  or  insane  person,  or  at  the 
office,  usual  place  of  residence  or  business  of  each  person,  a 
written  or  printed  notice  requiring  such  person  to  make  out 
for  the  assessor  a  statement  of  the  property  which,  by  law,  he 
is  required  to  list,  accompanied  with  printed  forms,  in  blank, 
of  the  statement  required ;  and  the  assessor  shall,  at  the  time 
he  delivers  such  notice  and  blank  forms,  demand  and  receive 
such  statement,  unless  such  person  shall  require  further  time 
to  make  out  the  same,  in  which  case  he  shall  call  for  the  same 
before  the  third  Monday  of  May.  [56  v.  175,  §  17.] 

Sec.  2748.  Every  such  statement  shall  be  verified  by 
the  oath  ot  the  person  making  the  same.  [56  v.  175,  §  17.] 

UNINCORPORATED  BANKS  AND  BANKERS. 

Sec.  2758.  Every  company,  association,  or  person,  not 
incorporated  under  any  law  of  this  state,  or  of  the  United 
States,  for  banking  purposes,  who  shall  keep  ^  an  office  or 
other  place  of  business,  and  engage  in  the  business  of  lend¬ 
ing  money,  receiving  money  on  deposit,  buying  and  selling 
bullion,  bills  of  exchange,  notes,  bonds,  stocks,  or  other  evi¬ 
dences  of*  indebtedness,  with  a  view  of  profit,  shall  be  deemed 
a  bank,  banker,  or  bankers,  within  the  meaning  of  this  chap¬ 
ter.  [64  V.  204,  §  12;  S.  &  S  ,  763.] 

Sec.  2759.  All  unincorporated  banks  and  bankers 
shall,  annually,  between  the  first  and  second  Mondays  of  May^ 
make  out  and  return  to  the  auditor  of  the  proper  county, 
under  oath  of  the  owner,  or  principal  officer  or  manager 
thereof,  a  statement  setting  forth : 

First — The  average  amount  of  notes  and  bills  receivable, 
discounted  or  purchased  in  the  course  of  business,  by  such 
unincorporated  bank,  banker  or  bankers,  and  considered  good 
and  collectible. 

Second — The  average  amount  of  accounts  receivable. 

Third — The  average  amount  of  cash  and  cash  items  in 
possession  or  transit. 

Fourth — The  average  amount  of  all  kinds  of  stocks, 
bonds,  including  United  States  government  bonds,  or  evi¬ 
dences  of  indebtedness,  held  as  an  investment,  or  in  any 
way  representing  assets. 

Fifth — The  amount  of  real  estate  at  its  assessed  value. 

Sixth — The  average  amount  of  all  deposits. 

Seventh — The  average  amount  of  accounts  payable,  ex¬ 
clusive  of  current  deposit  accounts. 

Eighth — The  average  amount  of  United  States  govern¬ 
ment  and  other  securities  that  are  exempt  from  taxation. 
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Ninth — The  true  value  in  money  of  all  furniture  and 
other  property  not  otherwise  herein  enumerated.  From 
the  aggregate  sum  of  the  first  five  items  above  enumerated, 
the  said  auditor  shall  deduct  the  aggregate  sum  ol  the  filth, 
sixth  and  seventh,  and  such  portions  of  the  eighth  items  as 
are  by  law  exempt  Irom  taxation ;  and  the  remainder  thus 
obtained  added  to  the  amount  of  item  nine,  shall  be  entered 
upon  the  duplicate  of  the  county  in  the  name  of  such  bank, 
banker  or  bankers,  and  taxes  thereon  shall  be  assessed  and 
paid  the  same  as  provided  for  other  personal  property  as¬ 
sessed  and  taxed  in  the  same  city,  ward  or  township.  [  79 
V.  109.] 

Sec.  2759a.  The  said  bank,  banker  or  bankers  shall  at 
the  same  time  make  statement,  under  oath,  of  the  amount 
of  capital  paid  in  or  employed  in  such  banking  business,  to¬ 
gether  with  the  number  of  shares  or  proportional  interest 
each  shareholder  or  partner  has  in  such  association  or  part¬ 
nership. 

Sec.  2  That  section  2759  of  the  Revised  Statutes  of 
Ohio  be  and  the  same  is  hereby  repealed. 

Sec.  27596.  That  the  provisions  of  section  2759  shall 
apply  to  and  govern  savings  banks  incorporated  under  the 
act  of  April  16,  1867.  [0.  L.,  87  v.  215.] 

Sec.  2760.  The  averages  provided  for  in  the  preceding 
section  shall  be  obtained  by  adding  together  the  amounts 
of  each  item  above  specified,  owned  by  or  standing  on  the 
books  of  such  bank,  banker  or  bankers,  on  the  first  Monday 
of  each  month  of  the  year  preceding  the  Monday  of  May  in 
which  the  return  is  made,  and  dividing  the  same  by  the 
number  of  months  in  the  year ;  provided,  that  in  cases  where 
such  bank,  banker  or  bankers  commenced  business  dur¬ 
ing  the  preceding  year,  the  division  shall  be  made  by  the 
number  of  months  elapsed  after  the  commencement  of  such 
business.  [64  v.  204,  §  11;  S.  &  S.,  763. J 

Sec.  2761.  When  any  person,  persons,  company  or 
association,  unincorporated,  shall  commence,  or  engage  in  the 
business  of  banking,  after  the  day  preceding  the  second  Mon¬ 
day  in  April  in  any  year,  the  average  value  of  whose  per¬ 
sonal  property  intended  to  be  employed  in  such  business 
shall  not  have  been  previously  entered  on  the  assessor’s  list 
for  taxation  in  said  county,  such  person,  persons,  company  or 
association  shall  report  to  the  auditor  of  the  county  the  prob¬ 
able  average  value  of  the  personal  property  by  him  or  them 
intended  to  be  employed  in  such  business  until  the  day  pre¬ 
ceding  the  second  Monday  of  April  therealter,  and  shall  pay 
into  the  treasury  of  such  county,  a  sum  which  shall  bear  the 
same  proportion  to  the  levy  for  all  purposes,  on  the  average 
value  so  Employed,  as  the  time  from  the  day  on  which  he  or 
they  shall  commence  or  engage  in  such  business  as  aforesaid 
to  the  day  preceding  the  second  Monday  in  April  next  suc¬ 
ceeding  shall  bear  to  one  year.  [56  v.  175,  §  14;  S.  &  C., 
1438.] 
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Sec.  2762.  All  the  shares  of  the  stockholders  in  any- 
incorporated  bank  or  banking  association,  located  in  this 
state,  whether  now  or  hf^reafter  incorporated  or  organized 
under  the  laws  of  this  state,  or  of  the  United  States,  shall  be 
listed  at  their  true  value  in  money,  and  taxed  in  the  city, 
ward  or  village  where  such  bank  is  located,  and  not  elsewhere. 
[64  V.  204,  §  1;  S.  &  S.,  763.] 

Sec.  2763.  The  real  estate  of  any  such  bank  or  banking 
association  shall  be  taxed  in  the  place  where  the  same  may 
be  located,  the  same  as  the  real  estate  of  individuals.  [64  v. 
204,  §2;  S.  &S.,  763.] 

Sec.  2764.  There  shall,  at  all  times,  be  kept  in  the 
office  where  the  business  ot  such  bank  or  banking  association 
is  transacted,  a  full  and  correct  list  of  the  names  and  residences 
of  the  stockholders  therein,  and  the  number  of  shares  held  by 
each,  which  shall  be  at  all  times,  during  business  hours,  open 
to  the  inspection  of  all  officers  who  are  or  may  be  authorized 
to  list  or  assess  the  value  of  such  shares  for  taxation.  [64  v. 
204,  §  3;  S.  &  S.,  763.] 

Sec.  2765  The  cashier  of  each  incorporated  bank  shall 
make  out  and  return  to  the  auditor  of  the  county  in  which 
it  is  located,  between  the  first  and  second  Monday  of  May, 
annually,  a  report  in  duplicate,  under  oath,  exhibiting  in 
detail,  and  under  appropriate  heads,  the  resources  and  liabil¬ 
ities  of  such  bank  at  the  close  of  business  on  the  Wednesday 
next  preceding  said  (second)  Monday,  together  with  a  full 
statement  of  the  names  and  residences  of  the  stockholders 
therein,  with  the  number  of  shares  held  by  each,  and  the  par 
value  of  each  share.  [74  v.  88,  §  1.] 

Sec.  2766.  Upon  receiving  such  report  the  county 
auditors  shall  fix  the  total  value  of  the  shares  of  such  banks 
according  to  their  true  value  in  money,  and  deduct  from  the 
aggregate  sum  so  found  the  value  of  the  real  estate  included 
in  the  statement  of  resources  as  the  same  stands  on  the  du¬ 
plicate,  and  thereupon  he  shall  make  out  and  transmit  to  the 
annual  state  board  ol  equalization  for  incorporated  banks  a 
copy  of  the  report  so  made  by  the  cashier,  together  with  the 
valuation  of  such  shares  as  so  fixed  by  the  auditor.  [80  v.  54.] 

Sec.  2769.  If  any  bank  shall  fail  to  make  out  and  fur¬ 
nish  to  the  county  officer  the  statement  required,  within  the 
time  herein  fixed,  it  shall  be  the  duty  ot  said  officer  to  ex¬ 
amine  the  books  of  said  bank;  also  to  examine  any  officer 
or  agent  thereof  under  oath,  together  with  such  other  persons 
as  he  may  deem  proper,  and  make  out  the  statement. 
Any  bank  officer  failing  to  make  put  and  furnish  to  the 
county  auditor  the  statement,  or  willfully  making  a  false 
statement,  as  required  in  section  2765,  shall  be  liable  to  fine 
not  exceeding  one-  hundred  dollars,  together  with  costs  and 
other  expenses  incurred  by  the  auditor  or  other  proper  officer 
in  obtaining  such  statement  aforesaid ;  and  said  auditor  shall 
have  the  same  powers,  and  the  probate  judge  of  the_ county 
shall  exercise  the  same  powers  and  perform  the  same  duties 
in  aid  of  the  auditor,  in  the  performance  of  his  duties  under 
this  section,  as  are  authorized  by  law,  in  cases  where  the 


^  county  is  informed,  or  has  reason  to  believe,  that  any  party 
has  failed  to  make  any  return,  or  has  made  a  false  return  for 
taxation ;  and  the  statement  so  made  out  by  the  auditor 
shall,  in  all  respects,  stand  as  the  statement  required  to  be 
made  by  the  cashier.  [64  v.  p.  204,  §  9;  S.  &  S.,  673.] 

RAILROAD  COMPANIES. 

Sec.  2770.  The  county  auditors  of  the  several  counties 
in  this  state,  in  which  any  railroad  company  now  has,  or 
hereafter  may  have  its  track  or  roadway,  or  any  part  thereof, 
shall  constitute  a  board  of  appraisers  and  assessors  tor  such 
railroad  company ;  any  railroad  company  having  its  road,  or 
any  part  thereof,  in  one  county  only,  the  auditor  of  such 
county  shall  constitute  such  board.  [59  v.  88,  §  1 ;  S.  &  S., 
766.] 

Sec.  2771.  The  auditor  of  the  county  where  such  rail¬ 
road  company  has  its  principal  office,  if  such  principal  office 
is  in  this  state,  and  if  such  principal  office  is  not  in  this  state, 
then  the  auditor  of  the  county  having  the  largest  city  or 
village  upon  the  line  of  such  road  shall  be  the  president  of 
said  board,  whose  duty  it  shall  be  to  appoint  the  time  and 
place  lor  the  meeting  of  such  board,  and  notify  the  proper 
county  auditors  of  the  same,  at  least  five  days  before  the 
time  appointed  for  such  meeting.  In  the  absence  or  in¬ 
ability  of  the  president,  the  board  shall  appoint  one  of  its 
members  president  pro  tempore.  In  all  meetings  of  any 
such  board,  a  majority  of  such  county  auditors  shall  consti¬ 
tute  a  quorum,  and  a  majority  of  those  present  at  any 
meeting  having  a  quorum  shall  decide  all  questions  submit¬ 
ted,  Each  board  shall  appoint  one  ol  its  members  secretary 
and  full  minutes  of  its  proceedings  shall  be  kept,  which  shall 
consist  of  a  full  and  complete  record  of  the  votes  of  each 
member  of  said  board.  The  valuation  of  the  property  shall 
be  fixed  only  on  motion  made  and  duly  seconded.  On  all 
such  motions  the  yeas  and  nays  shall  be  called,  and  each 
member’s  vote  shall  be  recorded  by  the  secretary.  Immedi¬ 
ately  after  the  board  has  adjourned,  the  secretary  shall  make 
a  complete  record  of  all  the  transactions  of  the  proceedings 
of  the  board,  and  set  forth  therein  the  names  and  official  ca¬ 
pacity  of  the  officials  of  the  railroad  present  at  such  meeting. 
And  a  certified  copy  of  such  proceedings,  signed  by  the  pres¬ 
ident  and  secretary  thereof,  shall  be  forwarded  at  once  to  the 
county  auditor  of  each  county  constituting  a  member  of  said 
board,  and  the  same  shall  be  recorded  in  a  book  kept  in  the 
county  auditor’s  office,  subject  to  the  inspection  of  any  per¬ 
son  during  office  hours,  and  the  certified  copy  shall  alike  be 
kept  on  file  in  said  county  auditor’s  office,  and  for  like  exam¬ 
ination.  [0.  L.,  V.  88,  p.  417.] 

Sec  2772.  It  shall  be  the  duty  of  such  board  to  meet 
in  the  month  of  May,  in  the  present  and  each  succeeding 
year,  at  such  time  as  the  president  thereof  may  appoint; 
and  if  no  meeting  be  appointed  by  him  before  the  second 
Tuesday  in  May,  the  several  county  auditors  shall  meet  on 
that  day,  in  tho  place  where  the  proper  railroad,  for  which 
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said  auditors  constitute  the  board,  as  aforesaid,  has  its  prin¬ 
cipal  office,  or  in  the  principal  city  or  village  upon  the  line  of 
such  road,  as  the  case  may  be,  and  proceed  to  ascertain  all 
the  personal  property,  which  shall  be  held  to  include  road¬ 
bed,  water  and  wood  stations,  and  such  other  realty  as  is 
necessary  to  the  daily  running  operations  of  the  road,  mon¬ 
eys  and  credits  of  such  company,  and  the  undivided  profits, 
reserve  or  contingent  fund  of  said  company,  whether  the 
same  may  be  in  moneys,  credits,  or  in  any  manner  invested, 
and  the  actual  value  thereof  in  money;  and  also  locomotives 
and  cars  not  belonging  to  the  company,  but  hired  for  its  use 
or  run  under  its  control  on  its  road  by  a  sleeping  car  com¬ 
pany,  or  other  company  ;  but  as  to  such  rolling  stock  not  be¬ 
longing  to  it,  but  under  its  control,  the  railroad  company 
may  return  the  same  separate  from  its  own  property,  and  if 
so  returned  the  board  shall  fix  the  valuation  of  such  property 
separated,  but  include  the  amount  in  the  aggregate  valuation. 
Such  boards  shall  have  power  to  require  from  the  president, 
secretary,  treasurer,  receiver,  and  principal  accounting  officers 
of  the  road  a  detailed  statement,  under  oath,  of  all  the  items 
and  particulars  constituting  such  property,  moneys,  and 
credits,  and  the  value  thereof  and  may  examine  the  books 
and  papers  of  such  road  and  any  or  all  of  its  officers,  receiv¬ 
ers,  servants,  or  agents,  under  oath,  touching  any  matter  re¬ 
lating  to  the  same.  Any  county  auditor  present  at  such 
meeting  is  authorized  and  empowered  to  administer  such 
oath.  It  shall  be  the  duty  of  such  board  of  appraisers  and 
assessors  to  report  annually,  on  or  before  the  first  Monday  in 
the  month  of  June,  to  the  auditor  of  state,  the  amount  as¬ 
sessed  upon  each  railroad  company,  specifying  the  total  sum 
and  amount  distributed  to  each  county ;  which  shall  be,  by 
the  auditor  of  state,  communicated  to  the  general  assembly 
with  his  annual  report  in  tabular  form.  [64  v.  114,  §  3;  S. 
&  S.,  768.] 

Sec.  2773.  Any  president,  secretary,  receiver,  account¬ 
ing  officer,  servant  or  agent,  of  any  railroad  company,  having 
any  portion  of  its  roadway  in  this  state,  who  shall  refuse 
to  attend  before  the  proper  board  of  appraisers  and  assessors, 
when  required  to  do  so,  or  refuse  to  submit  to  the  inspection 
of  said  board  any  books  or  papers  of  such  railroad  company 
in  his  possession,  custody,  or  control,  or  shall  refuse  to  an¬ 
swer  such  questions  as  may  be  put  to  him  by  said  board,  or 
its  order,  touching  the  business,  property,  moneys  and  cred¬ 
its,  and  the  value  thereof  of  said  railroad  company,  shall  be 
guilty  of  a  misdemeanor,  and,  on  conviction  thereof  before 
any  court  of  competent  jurisdiction,  shall  be  confined -in  the 
jail  of  the  county,  not  exceeding  thirty  days,  and  be  fined 
in  any  sum  not  exceeding  five  hundred  dollars  and  costs; 
and  any  president,  secretary,  receiver,  accounting  officer,  ser¬ 
vant,  or  agent,  as  aforesaid,  so  refusing  as  aforesaid,  shall  be 
deemed  guilty  of  contempt  of  said  board,  and  may  be  con¬ 
fined,  by  order  of  said  board,  in  the  jail  of  the  proper  county 
until  he  shall  comply  with  such  order,  and  pay  the  costs  of 
his  imprisonment.  [59  v.  88,  §  4;  S.  &  S.,  768.] 
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Sec.  2774.  The  value  of  such  property,  moneys  and 
credits  of  any  railroad  company,  as  found  and  determined 
by  such  board,  shall  be  apportioned  by  said  board  among  the 
several  counties  through  which  such  road,  or  any  part  thereof, 
runs,  so  that  to  each  county  a'^d  to  each  city,  village,  town¬ 
ship  and  district,  or  part  thereof  therein,  shall  be  appor¬ 
tioned  such  part  thereof  as  shall  equalize  the  relative  value 
of  the  real  estate,  structures  and  stationary  personal  property 
of  such  company  therein,  in  proportion  to  the  whole  value  of 
the  real  estate,  structures  and  stationary  personal  property  of 
such  railroad  company  in  this  state,  and  so  that  the  rolling 
stock,  main  track,  roadbed,  supplies,  moneys  and  credits  of 
such  company  shall  be  apportioned  in  the  same  proportion 
that  the  length  ot  such  road  in  said  county  bears  to  the  entire 
length  thereof  in  all  said  counties  or  county,  and  to  each  city, 
village  and  district,  or  any  part  thereof  therein,  provided, 
that  if  the  line  of  any  railroad  company  is  divided  into  sepa¬ 
rate  divisions  or  branches,  so  much  of  the  rolling  stock  of  such 
company  as  belongs  to  or  is  used  solely  upon  any  one  of  such 
divisions  or  branches  shall  be  apportioned  in  the  same  man¬ 
ner  to  the  county  or  counties,  and  to  each  city,  village  and 
district,  or  any  part  thereof  therein  through  which  such 
branch  or  division  runs,  and  the  board  shall  certify  to  the 
county  auditor  of  each  county,  and  to  each  city,  incorporated 
village,  township  and  district,  or  any  part  thereof  therein  in¬ 
terested,  the  amount  apportioned  to  his  county,  and  the 
board  shall  make  and  forward  a  like  certificate,  together  with 
all  the  reports  of  the  various  railroad  officers,  and  other  papers 
and  evidence  which  formed  the  basis  of  their  valuation,  to 
the  auditor  of  state,  for  the  use  of  the  state  board  of  equaliza¬ 
tion  of  railroad  property.  It  shall  be  the  duty  of  the  county 
auditor,  upon  receiving  the  certificate  aforesaid,  to  apportion 
the  amount  therein  stated  to  the  cities,  villages,  townships, 
districts,  or  parts  thereof ;  but  the  auditor  shall  not  put  the 
same  on  the  tax-list  until  he  shall  have  been  advised  of  the 
action  of  said  state  authority,  when  the  proper  amounts  shall 
be  entered  on  the  tax-lists.  [82  v.  160.j 

Sec.  2775.  Each  county  auditor  shall  be  paid  from  the 
treasury  of  his  county  the  sum  of  three  dollars  for  each  day’s 
attendance  as  member  of  any  board  aforesaid  under  this  chap¬ 
ter,  and  five  cents  a  mile  going  to  and  returning  from  its 
place  of  meeting.  [59  v.  88,  §  7 ;  S.  &  S.,  766.] 

Sec.  2776.  When  any  railroad  company  has  part  of  its 
road  in  this  state  and  part  thereof  in  another  state  or  states, 
the  proper  board  shall  take  the  value  of  such  property, 
moneys  and  credits  of  such  company  so  found  and  deter¬ 
mined,  as  aforesaid,  and  divide  it  in  the  proportion  the  length 
of  such  road  in  this  state  bears  to  the  whole  length  of  such 
road,  and  determine  the  principal  sum  for  the  value  of  such 
road  in  this  state  accordingly,  equalizing  the  value  thereof 
in  this  state,  as  above  provided.  [50  v.  88,  §  8;  S.  &  S.,  766.] 

Sec.  2777.  Any  person  or  persons,  joint  stock  association 
or  corporation,  wherever  organized  or  incorporated,  engaged 
in  the  business  of  conveying  to,  from,  or  through  this  state. 
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or  any  part  thereof,  money,  packages,  gold,  silver,  plate  or 
other  article,  by  express,  not  including  the  ordinary  lines  of 
transportation  of  merchandise  and  property  in  this  state,  shall 
be  deemed  to  be  an  express  company ;  any  person  or  persons, 
joint  stock  association  or  corporation,  wherever  organized  or 
incorporated,  engaged  in  the  business  of  transmitting  to, 
from,  through,  or  in  this  state,  telegraphic  messages,  shall  be 
deemed  to  be  a  telegraph  company ;  and  any  person  or  per¬ 
sons,  joint  stock  association  or  corporation,  wherever  organized 
or  incorporated,  engaged  in  the  business  of  transmitting  to, 
from,  through,  or  in  this  state,  telephonic  messages,  shall  be 
deemed  to  be  a  telephone  company. 

Sec.  2778.  Every  express,  telegraph  and  telephone 
company  defined  in  section  2777,  doing  business  in  this  state, 
shall  annually,  between  the  first  and  thirty-first  days  of  May, 
under  the  oath  of  the  person  constituting  such  company,  if 
a  person,  or  under  the  oath  of  the  president,  secretary,  treas¬ 
urer,  superintendent  or  chief  officer  in  this  state  of  such  asso¬ 
ciation  or  corporation,  if  an  association  or  corporation,  make 
and  file  with  the  auditor  of  state  a  statement,  in  such  form 
as  the  auditor  of  state  may  prescribe,  containing  the  following 
facts  : 

1.  The  name  of  the  company. 

2.  The  nature  of ‘the  company,  whether  a  person  or 
persons,  or  association  or  corporation,  and  under  the  laws  of 
what  state  or  country  organized. 

3.  The  location  of  its  principal  office. 

4.  The  name  and  post-office  address  of  the  president, 
secretary,  auditor,  treasurer  and  superintendent  or  general 
manager. 

5.  The  name  and  post-office  address  of  the  chief  officer 
or  managing  agent  of  the  company  in  Ohio. 

6.  The  number  of  shares  of  the  capital  stock. 

7.  The  par  value  and  market  value,  or  if  there  be  no 
market  value,  the  actual  value  of  its  shares  of  stock  on  the 
first  day  of  May. 

8.  A  detailed  statement  of  the  real  estate  owned  by  the 
company  in  Ohio,  where  situate,  and  the  value  thereof  as 
assessed  for  taxation. 

9.  A  full  and  correct  inventory  of  the  personal  property, 
including  moneys  and  credits,  owned  by  the  company  in 
Ohio  on  the  first  day  of  May,  where  situate,  and  the  value 
thereof. 

10.  The  total  value  of  the  real  estate  owned  by  the  com¬ 
pany  and  situate  outside  of  Ohio. 

11.  The  total  value  of  the  personal  property  owned  by 
the  company  and  situate  outside  of  Ohio. 

12.  In  the  case  of  telegraph  and  telephone  companies, 
the  whole  length  of  their  lines,  and  the  length  of  so  much 
of  their  lines  as  is  without  and  is  within  the  state  of  Ohio, 
which  lines  shall  include  what  said  telegraph  and  telephone 
companies  control  and  use  under  lease  or  otherwise ;  also,  the 
miles  of  wire  in  each  taxing  district  in  Ohio. 
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13.  In  the  case  of  telegraph  and  express  companies,  the 
entire  gross  receipts  of  the  company,  Irom  whatever  source 
derived,  for  the  year  ending  the  first  day  of  May,  of  business 
wherever  done. 

14.  In  the  case  of  telegraph  and  express  companies,  the 
gross  receipts  for  the  year  ending  the  first  day  of  May,  from 
whatever  source  derived,  of  each  office  within  the  state  ot 
Ohio,  and  the  total  gross  receipts  of  the  company  for  such 
period  in  Ohio. 

15.  In  the  case  of  express  companies,  the  whole  length 
of  the  lines  of  rail  and  water  routes,  over  which  the  company 
did  business  on  the  first  day  of  May,  and  the  length  of  so 
much  of  said  lines  ot  land  and  water  transportation  as  is  with¬ 
out  and  is  within  Ohio,  naming  the  lines  within  Ohio. 

16.  Such  other  facts  and  inlormation  as  the  auditor  of 
state  may  require  in  the  form  of  returns  prescribed  by  him. 

Blanks  for  making  the  above  statement  shall  be  pre¬ 
pared,  and,  on  application,  furnished  any  company  by  the 
auditor  of  state.  Express,  telegraph  and  telephone  companies 
shall  not  be  required  to  make  returns  under,  and  shall  not  be 
governed  by  the  provisions  of  section  2744  of  the  Revised 
Statutes. 

Sec.  2778a.  The  ar^^iitor  of  state,  treasurer  of  state  and 
attorney-general  shall  constitute  a  board,  named  the  state 
board  of  appraisers  and  assessors,  of  which  board  the  auditor 
shall  be  ex  officio  president.  In  the  absence  or  inability  of 
the  auditor,  the  board  shall  appoint  one  of  its  members  presi¬ 
dent  pro  tempore.  The  board  shall  appoint  a  secretary  and 
full  minutes  of  its  proceedings  shall  be  kept.  The  board 
shall,  annually,  on  the  first  Monday  in  June,  meet  in  the 
ofl&ce  of  the  auditor  of  state,  for  the  purpose  of  assessing  the 
property  of  express,  telegraph  and  telephone  companies  in 
Ohio.  On  the  meeting  of  the  board,  the  auditor  of  state  shall 
lay  before  the  board  the  statements  and  schedules  returned 
to  him  under  section  2778.  The  said  board  shall  proceed  to 
ascertain  and  assess  the  value  of  the  property  of  said  express, 
telegraph  and  telephone  companies  in  Ohio,  and  in  determin¬ 
ing  the  value  of  the  property  of  said  companies  in  this  state, 
to  be  taxed  within  the  state  and  assessed  as  herein  provided, 
said  board  shall  be  guided  by  the  value  of  said  property  as 
determined  by  the  value  of  the  entire  capital  stock  of  said 
companies,  and  such  other  evidence  and  rules  as  will  enable 
said  board  to  arrive  at  the  true  value  in  money  of  the  entire 
property  of  said  companies  within  the  state  of  Ohio,  in  pro¬ 
portion  which  the  same  bears  to  the  entire  property  of  said 
companies,  as  determined  by  the  value  of  the  capital  stock 
thereof,  and  the  other  evidence  and  rules  as  aforesaid.  The 
board  may  adjourn  from  time  to  time  until  the  business  be¬ 
fore  it  is  finally  disposed  of.  In  case  any  company  fails  or 
refuses  to  make  the  statement  required  by  law,  or  furnish 
the  board  any  information  requested,  the  board  shall  inform 
itself,  as  best  it  may,  on  the  matters  necessary  to  he  known, 
in  order  to  discharge  its  duties  with  respect  to  the  assessment 
of  the  property  of  such  company.  At  any  time  after  the 
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meeting  of  the  board  on  the  first  Monday  in  June,  and  before 
the  assessment  of  the  property  of  any  company  is  determined, 
any  company  or  person  interested  shall  have  the  right,  on 
written  application,  to  appear  before  the  board  and  be  heard 
in  the  matter  of  the  valuation  of  the  property  of  any  company 
lor  taxation.  After  the  assessment  of  the  property  of  any 
company  for  taxation  by  the  board,  and  before  the  certifica¬ 
tion  by  the  auditor  of  state  of  the  apportioned  valuation  to 
the  several  counties,  as  provided  in  section  2780,  the  board 
may,  on  the  application  ol  any  interested  personor  company,  or 
on  its  own  motion,  correct  the  assessment  or  valuation  of  the 
property  of  any  company,  in  such  manner  as  will,  in  its 
judgment,  make  the  valuation  thereof  just  and  equal.  The 
provisions  of  section  167  of  the  Revised  Statutes  shall  apply 
to  the  correction  of  any  error  or  overvaluation  in  the  assess¬ 
ment  of  property  for  taxation  by  the  state  board  of  appraisers 
and  assessors,  and  to  the  remission  of  taxes  and  penalties  il¬ 
legally  assessed  thereon. 

Sec.  2779.  In  case  any  company  required  to  file  a  state¬ 
ment  under  the  provisions  of  section  2778,  fails  to  make  and 
file  such  statement  on  or  before  the  thirty-first  day  of  May, 
such  company  shall  be  subject  to  a  penalty  of  five  hundred 
dollars,  and  an  additional  penalty  of  one  hundred  dollars  for 
each  day’s  omission  after  the  thirty-first  day  of  May  to  file 
such  statement,  said  penalty  to  be  recovered  by  action  in  the 
name  of  the  state,  and,  on  collection,  paid  into  the  state  treas¬ 
ury  to  the  credit  of  the  general  revenue  fund.  The  attorney- 
general,  on  the  request  of  the  state  board  of  appraisers  and 
assessors,  shall  institute  such  action  against  any  company  so 
delinquent  in  the  court  of  common  pleas  of  Franklin  county. 
That  the  state  board  of  appraisers  and  assessors  shall  have 
power  to  require  the  president,  secretary,  treasurer,  receiver, 
superintendent  or  managing  agent,  or  other  officer,  or  em¬ 
ploye  or  agent,  of  any  express,  telegraph,  and  telephone  com¬ 
pany  to  attend  before  the  board,  and  bring  with  him  for  the 
inspection  of  the  board,  any  books  or  papers  of  such  company 
in  his  possession,  custody  or  control,  and  to  testify  under  oath 
touching  any  matter  relating  to  the  business,  property, 
moneys  or  credits  and  the  value  thereof,  of  such  company. 
Any  member  of  the  board  is  authorized  and  empowered  to 
administer  such  oath.  Any  officer,  employe  or  agent  of  such 
company  who  shall  refuse  to  attend  before  the  board  when 
required  to  do  so,  or  shall  refuse  to  bring  with  him  and  sub¬ 
mit  for  the  inspection  of  the  board  any  books  or  papers  of 
such  company  in  his  possession,  custody  or  control,  or  shall 
refuse  to  answer  any  question  put  to  him  by  the  board  or 
any  member  thereof,  touching  the  business,  property,  moneys 
and  credits  and  the  value  thereof,  of  such  company,  shall  be 
guilty  of  a  misdemeanor,  and  on  conviction  thereof  before 
any  court  of  competent  jurisdiction  shall  be  fined  not  more 
than  five  hundred  dollars  or  imprisoned  not  more  than  thirty 
days,  or  both;  and  any  officer,  employe  or  agent  of  such  com¬ 
pany  so  refusing,  as  aforesaid,  shall  be  deemed  guilty  of  con¬ 
tempt  of  such  board,  and  may  be  confined,  by  order  of  said 
board,  in  the  jail  of  the  proper  county  until  he  shall  comply 


with  the  requirements  of  the  board  and  pay  the  costs  of  his 
imprisonment.  The  state  board  of  appraisers  and  assessors 
shall  have  and  may  exercise  all  the  powers  possessed  by 
county  auditors  under  sections  2781  to  27^5  inclusive,  of  the 
Revised  Statutes ;  and  said  express,  telegraph,  and  telephone 
companies  shall  be  subject  to  all  the  provisions  and  penalties 
of  said  sections. 

Sec.  2780.  The  state  board  of  appraisers  and  assessors 
shall,  on  or  before  the  first  Monday  in  August,  report  to  the 
auditor  of  state  the  total  value  of  the  property  of  express, 
telegraph  and  telephone  companies  in  Ohio,  as  ascertained 
and  assessed  by  the  board ;  at  the  same  time,  the  board  shall 
file  with  the  auditor  of  state  the  statements  of  the  various 
companies  and  other  papers  before  it.  The  auditor  of  state 
shall  deduct  from  the  total  value  of  the  property  of  each  of 
said  companies  in  Ohio,  tne  value,  as  assessed  for  taxation, 
of  any  real  estate  situate  in  Ohio  and  owned  by  such  com¬ 
pany.  The  value  of  the  property  of  said  companies  in  Ohio, 
after  deducting  the  value  of  the  real  estate,  shall  be  appor¬ 
tioned  by  the  auditor  of  state  among  the  several  counties 
through  or  into  which  the  lines  of  such  telegraph  or  telephone 
companies  run,  so  that  to  each  county  shall  be  apportioned 
such  part  of  the  entire  valuation  as  will  equalize  the  relative 
value  of  the  property  ot^the  company  therein,  in  proportion 
to  the  whole  value  of  the  property  of  the  company  in  the 
state,  and  in  the  proportion  that  the  length  of  the  lines  of 
wire  owned  by  the  company,  or  in  the  county  bears  to  the 
whole  length  of  the  lines  of  wire  in  the  state.  The  value  of 
the  property  of  any  express  company  shall  be  apportioned  by 
the  auditor  of  state  among  the  several  counties  in  which  the 
company  does  business,  in  the  proportion  that  the  gross  re¬ 
ceipts  in  each  county  bear  to  the  entire  gross  receipts  in  the 
state.  The  auditor  of  state  shall,  on  or  after  the  fifteenth  day 
of  August,  certify  to  the  county  auditor  the  amount  appor¬ 
tioned  to  his  county,  and  the  county  auditor,  upon  receiving 
such  certificate,  shall  apportion  the  amount  tJUerein  stated 
among  the  cities,  villages,  townships  or  other  taxing  districts, 
after  the  same  method  used  for  the  apportionment  of  the  val¬ 
uation  in  the  state  among  the  counties ;  and  the  county  audi¬ 
tor  shall  place  the  apportioned  valuation  on  the  tax  duplicate, 
and  taxes  shall  be  levied  and  collected  thereon  at  the  same 
rate  and  in  the  same  manner  as  taxes  are  levied  and  collected 
on  other  personal  property  in  the  taxing  district  in  question. 
[0.  L.,  V.  91,  pp.  220 — 223.] 

BOARDS  OF  EQUALIZATION. 

ANNUAL  COUNTY  BOAED. 

Sec.  2804.  There  shall  be  an  annual  county  board  for 
the  equalization  of  the  real  and  personal  property,  moneys, 
and  credits  in  each  county,  exclusive  of  cities  of  the  first 
and  second  class,  to  be  composed  of  the  county  commission¬ 
ers  and  county  auditor,  who  shall  meet  for  that  purpose  at 
the  auditor’s  office  in  each  county,  on  the  Wednesday  after 
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the  third  Monday  in  May,  annually.  Said  board  shall  have 
power  to  hear  complaints  and  to  equalize  the  valuation  of  all 
real  and  personal  property,  moneys,  and  credits  within  the 
county,  and  shall  be  governed  by  the  rules  prescribed  for  the 
government  of  decennial  county  boards  for  the  equalization 
of  real  property;  provided,  that  such  board  shall  not  reduce 
the  value  of  the  real  property  of  the  county  below  the  aggre¬ 
gate  value  thereof  as  fixed  by  the  state  board  of  equalization, 
nor  below  its  aggregate  value  on  the  duplicate  of  the  preced¬ 
ing  year,  to  which  shall  be  added  the  value  of  all  new  entries 
and  new  structures  over  the  value  of  those  destroyed  as  re¬ 
turned  by  the  several  township  assessors  for  the  current  year; 
provided,  further,  that  except  as  to  new  structures,  and  struc¬ 
tures  destroyed,  and  lands  and  lots  brought  onto  the  tax  list 
since  the  preceding  decennial  state  board  of  equalization,  the 
annual  county  board  shall  not  increase  or  reduce  the  valua¬ 
tion  of  any  real  estate,  except  in  case  of  gross  inequality, 
and  then  only  upon  reasonable  notice  to  all  persons  directly 
interested,  and  an  opportunity  for  a  full  hearing  of  the 
question  involved.  Said  board  is  authorized,  by  its  presi¬ 
dent,  or  presiding  officer  pro  tern.,  to  administer  oaths,  call 
persons  before  them,  and  examine  them  under  oath  as  to 
their  own  or  other’s  property,  moneys,  credits,  and  invest¬ 
ments  to  be  placed  on  the  duplicate  for  taxation,  or  the  value 
thereof,  and  order  any  property,  moneys,  credits,  or  invest¬ 
ments  to  be  placed  on  the  duplicate,  which  have  not  been 
listed  for  taxation,  and  fix  the  value  thereof  according  to  law, 
and  increase  the  valuation  of  such  property,  moneys,  credits, 
and  investments,  as  have,  in  their  judgment,  been  listed  at 
less  than  their  true  value  in  money,  and  reduce  the  value  of 
such  as  have  been  appraised  above  their  true  value  in  money; 
and  if  any  person  notified  to  appear  before  them  refuse  or 
neglect  to  appear  at  the  time  required  by  said  board,  or  ap¬ 
pearing,  shall  refuse  to  be  sworn,  or  to  answer  any  question 
put  to  him  by  said  board,  or  its  order,  the  presiding  officer  of 
said  board  shall  make  complaint  thereof,  in  writing,  to  the 
probate  judge  of  the  county,  who  shall  proceed  against  such 
person  in  the  same  manner  as  is  provided  for  in  section 
twenty-seven  hundred  and  eighty-three  of  this  title ;  and  the 
said  board  shall  call  each  assessor  before  them,  at  least  one  day 
in  each  year,  to  aid  them  in  their  duties,  and  to  furnish  them 
information  relative  to  the  lists  returned  by  him ;  and  it  shall 
be  the  duty  of  each  assessor  to  appear  before  such  board  at 
least  one  day  in  each  year,  at  the  time  required,  and  to  fur¬ 
nish  them  with  such  information  as  he  can  pertinent  to  the 
matters  coming  before  them.  [0.  L.,  v.  86,  p.  191.] 

ANNUAL  CITY  BOARD. 

Sec.  2805.  In  each  city  of  the  first  and  second  class 
.  there  shall  be  an  annual  board  for  the  equalization  of  the 
value  of  real  and  personal  property,  moneys,  and  credits  in 
such  city,  to  be  composed  of  the  county  auditor,  and  six  cit¬ 
izens  of  such  city  appointed  by  the  council  thereof,  except  in 
cities  of  the  second  grade,  first  class,  where  the  mayor  of  such 
cities  shall  make  such  appointments ;  the  first  appointments 
to  be  two  for  one  year,  two  for  two  years,  and  two  for  three 
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years,  except  in  cities  in  which  such  boards  are  already  or¬ 
ganized,  when  two  shall  be  appointed  for  three  years,  and  two 
shall  be  thereafter  annually  appointed  for  three  years;  and 
all  vacancies  shall  be  filled  for  the  unexpired  term;  provided, 
that  the  provisions  of  this  act  shall  not  affect  any  persons 
heretofore  appointed,  and  now  in  office,  during  the  time  for 
which  they  shall  have  been  appointed.  Said  board  shall  Powers, 
have  all  the  powers  and  be  governed  by  the  rules,  provisions, 
and  limitations  prescribed  in  the  next  preceding  section  for 
the  annual  county  board ;  each  member  of  said  board  is  au¬ 
thorized  to  administer  oaths,  and  said  board  is  empowered  to 
call  persons  before  them,  and  examine  them,  under  oath,  in 
regard  to  their  own  or  others  property,  moneys,  credits,  and 
investments,  and  the  value  thereof,  and  to  equalize  the  value 
of  real  and  personal  property,  moneys,  credits,  and  invest¬ 
ments  within  such  city,  and  to  order  any  property,  credit, 
or  investment  to  be  placed  on  the  duplicate  for  taxation,  and 
fix  the  value  thereof,  according  to  law,  which  has  not  been 
listed  for  taxation,  and  to  increase  the  value  of  such  property, 
moneys,  credits,  and  investments,  as  have,  in  their  judgment 
been  listed  at  less  than  their  true  value  in  money,  and  to  re¬ 
duce  the  value  of  such  property,  moneys,  credits,  or  invest¬ 
ments  as  have  been  appraised  above  their  true  value  in  money, 
and  shall  annually  meet  at  the  office  of  the  county  auditor.  Annual  meet- 
on  the  fourth  Monday  in  May,  except  in  cities  of  the  first  and 
second  grade  of  the  first  class,  when  it  shall  meet  on  the 
fourth  Monday  in  May,  and  shall  close  its  session  on  or  be¬ 
fore  the  second  Monday  of  September,  except  that  in  cities  of  the 
third  grade  of  the  first  class,  and  in  cities  of  the  first  and  sec¬ 
ond  grades  of  the  second  class,  and  cities  having  a  population 
of  twenty  thousand  and  over  by  the  last  federal  census,  and 
which  have  not  been  by  ordinance  advanced  to  a  city  of  the 
second  grade  of  the  second  class,  said  board  shall  close  its 
session  on  or  before  the  first  Monday  of  August ;  and  in  cities  ^ 

of  the  third  and  fourth  grades  of  the  second  class,  said  board 
shall  close  its  session  on  or  before  the  fourth  Monday  of  June 
then  next  following.  For  each  day  necessarily  employed  in  compensation, 
the  performance  of  their  duties,  the  members  of  said  board 
shall  each  receive,  in  cities  of  the  first  class  and  the  first  and  sec¬ 
ond  grades  of  the  second  class,  and  in  cities  having  a  pop- 
lation  of  twenty  thousand  and  over,  ascertained  as  aforesaid, 
and  which  have  not  been  advanced  to  a  city  of  the  second 
grade  of  the  second  class,  the  sum  of  five  dollars  per  day,  and 
in  cities  of  the  third  and  fourth  grades  of  the  second  class, 
the  sum  of  throe  dollars  per  day  and  in  cities  of 
the  third  and  fourth  grades  of  the  second  class, 
not  county  seats,  the  members  of  such  board  shall  receive,  in 
addition  to  the  sum  of  three  dollars  per  day,  ten  cents  per  mile, 
traveling  expenses  going  to  the  said  county  seat ;  and  in  cities 
of  the  first  class,  first  grade,  the  auditor  shall  receive  no  com¬ 
pensation  as  a  member  of  the  board,  but  the  board  may  ap¬ 
point  all  necessary  messengers  and  clerks,  not  exceeding  six 
of  each,  who  shall  receive  three  dollars  per  day  for  their  ser¬ 
vices,  for  the  time  actually  employed,  which  shall  be  paid  out 
of  the  county  treasury.  The  county  auditor  may  act  by  hig 
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deputy  or  chief  clerk  in  all  city  boards  of  equalization,  and, 
in  addition  to  the  clerks  herein  authorized,  the  auditor  of 
the  county  having  a  city  of  the  first  grade  of  the  first  class 
shall  appoint  a  clerk,  who  shall  be  styled  the  chief  clerk  of 
the  board  of  equalization,  at  a  salary  of  five  dollars  for  each 
day’s  services  performed ;  and  such  boards  shall  each  have  the 
same  powers  as  are  conferred  upon  annual  county  boards  by 
the  next  preceding  section,  and  upon  complaint  of  the  pre¬ 
siding  officer  thereof  to  the  probate  judge,  the  same  proceed¬ 
ings  shall  be  had  against  persons  notified,  and  neglecting  or 
refusing  to  appear  before  them,  or  refusing  to  swear,  or  answer 
questions  as  is  provided  in  section  two  thousand  seven  hun¬ 
dred  and  eighty-three ;  and  county  solicitors,  or,  where  there 
is  no  such  office,  the  prosecuting  attorney  of  the  county  shall 
act  as  the  legal  advisor  and  attorney  for  the  county  board,  and 
the  city  solicitor  of  the  city  board  of  equalization.  [0.  L.,  v. 
88,  p.  370.] 

Sec.  2805a.  And  in  each  city  of  the  first  and  second 
grade,  first  class,  the  county  auditor  may,  whenever  he  may 
deem  it  necessary,  call  together  the  annual  city  board  of 
equalization  on  the  first  .Monday  of  December  of  each  year; 
and  the  said  board,  when  so  called  together,  shall  sit  as  a 
board  of  revision  of  such  acts  done  by  it  as  a  board  of  equali¬ 
zation  at  the  previous  meeting  thereof,  as  the  county  auditor 
may  present  to  it  for  its  revision.  But  before  acting  as  a 
board  of  revision,  the  members  thereof  shall  be  sworn,  by  a 
competent  officer,  to  a  faithful  discharge  of  their  duties  as 
such  board,  and  any  refunder,  abatement,  or  change  of  value, 
which  said  board  of  revision  may  recommend  to  be  made, 
shall  be  deemed  and  held  in  a  case  of  refunder  or  abatement, 
to  be  sufficient  authority  for  the  county  auditor  to  issue  his 
order  of  refunder  or  abatement  on  the  county  treasurer,  and 
in  case  of  change  of  value,  such  recommendation  of  change 
by  said  board  shall  be  deemed  and  held  sufficient  authority 
for  said  officer  to  enter  the  same  in  his  book  of  additions  and 
deductions ;  and  all  acts  of  the  said  board  of  revision  shall 
be  subject  to  an  appeal,  through  the  county  auditor,  to  the 
auditor  of  the  state ;  said  board  of  revision  shall  have  power 
to  administer  any  oath  which  it  may  deem  necessary  to  the 
proper  discharge  of  its  duties  ;  it  shall  not  continue  in  session 
for  a  longer  time  than  four  weeks.  Public  notice  shall  be 
given  by  the  county  auditor  of  each  meeting  of  said  board, 
and  its  members  shall  be  paid  the  same  amount  per  day,  as 
when  sitting  as  a  board  of  equalization.  [85.  v.  174.] 

DUTIES  AND  POWERS  OF  ABOVE  BOARDS. 

Sec.  2806.  The  county  auditor  shall  lay  before  each  of 
the  above  named  boards,  for  the  territory  they  respectively 
have  jurisdictoin  over,  the  returns  of  the  assessors  for  the  cur¬ 
rent  j’^ear,  and  such  returns  as  are  required  to  be  made  to  the 
county  auditor,  as  is  provided  in  section  2744,  and  also  the 
valuation  of  the  real  estate  as  the  same  was  entered  on  the  du¬ 
plicate  of  the  preceding  year,  or  as  fixed  by  the  state  board  of 
equalization,  with  such  maps,  returns,  lists,  abstracts  and 
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other  papers  that  may  be  in  the  auditor’s  office  pertinent  to 
their  duties,  and  each  of  said  boards  shall  keep  a  regular  jour¬ 
nal  of  its  proceedings,  which  shall  be  deposited  with  the 
auditor.  [80  v.  54.] 

Sec.  2807.  The  said  boards  shall  hear  complaints  and 
equalize  the  assessments  of  all  personal  property,  moneys 
and  credits,  new  entries  and  new  structures  returned  for  the 
current  year,  by  the  township  assessors  and  county  auditors; 
and  they  shall  have  power  to  add  to,  or  deduct  from,  the 
valuation  of  personal  property,  or  moneys  or  credits,  of  any 
person  returned  by  the  assessor  or  county  auditor,  or  which 
may  have  been  omitted  by  them,  or  to  add  other  items  upon 
such  evidence  as  shall  be  satisfactory  to  the  said  boards, 
whether  said  return  be  made  upon  oath  of  each  person,  or 
upon  the  valuation  of  the  assessor  or  county  auditor ;  but 
when  any  addition  shall  be  ordered  to  be  made  to  any  list 
returned  under  oath,  a  statement  of  the  facts  on  which  such 
addition  was  made  shall  be  entered  on  the  journal  of  the 
boards,  and  when  any  reduction  shall  be  ordered  to  be  made 
in  the  amount  of  personal  property,  or  moneys  or  credits  of 
any  person,  whether  such  return  be  made  by  such  person  or 
by  the  assessor  or  county  auditor,  a  statement  of  the  facts 
on  which  such  reduction  was  made  shall  be  entered  on  the 
journal  of  tbe  boards.  And  such  boards  shall  have  power, 
whenever  it  is  made  to  appear  to  their  satisfaction  that  any 
personal  property  returned  by  the  township  assessors  or 
county  auditors,  for  the  current  year,  has  been  destroyed  by 
fire,  flood,  tornado  or  otherwise,  after  the  second  Monday  in 
April  and  before  the  final  adjournment  of  said  boards,  to  de¬ 
duct  from  the  valuation  of  the  personal  property,  or  moneys 
or  credits  of  the  owner  of  such  destroyed  property  so  returned, 
the  value  of  the  personal  property  so  destroyed.  [83  v.  231.] 

DEDUCTION  FOR  INJURED  BUILDINGS. 

Sec.  1038a.  The  county  auditor  shall,  whenever  after 
the  second  Monday  in  April,  and  before  the  first  day  of 
October  in  any  year,  it  is  made  to  appear  by  the  oath  of  the 
owner,  or  one  of  the  owners  of  any  building  or  structure,  and 
by  the  affidavit  of  two  disinterested  persons,  resident  of  the 
city  or  township  in  which  such  building  or  structure  is,  or 
was  situate,  that  such  building  or  structure  has  been  injured 
or  destroyed  by  fire,  flood,  tornado  or  otherwise,  since  the 
second  Monday  in  April  of  the  current  year,  deduct  from  the 
tax  list  and  duplicate,  the  value  of  such  buildings  or  struc¬ 
tures,  or  such  part  of  the  value  thereof  as  shall  correspond  to 
the  extent  of  such  injury. 

ANNUAL  STATE  BOARD  FOR  BANKS. 

Sec.  2808.  The  governor,  auditor  of  state  and  attorney- 
general  shall  constitute  a  board  lor  the  equalization  of  the 
shares  of  incorporated  banks  and  for  this  purpose  they  shall 
meet  on  the  third  Tuesday  of  June,  annually,  at  the  office  of 
the  auditor  of  state,  and  examine  the  returns  of  said  banks 
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to  the  county  auditors,  and  the  value  of  shares  as  fixed  by^ 
the  county  auditor  as  the  same  shall  have  been  reported  by 
the  county  auditor  to  the  state  auditor.  [80  v.  54,] 

Sec.  2809.  Said  boards  shall  hear  complaints  and  equal¬ 
ize  the  value  of  said  shares  according  to  the  rules  prescribed 
by  their  title  for  valuing  and  equalizing  the  values  of  real 
and  personal  property,  and  if,  in  the  judgment  of  the  board 
or  a  majority  of  them,  the  aggregate  value  of  all  the  bank 
property  so  reported  to  said  board  by  the  county  auditors  is 
below  its  true  value  in  money,  they  may  increase  or  diminish 
the  value  of  said  shares  by  such  a  per  cent,  as  will  equalize 
said  shares  to  their  true  value  in  money ;  provided,  that  said 
board  shall  not  increase  or  reduce  the  grand  aggregate  value 
of  bank  shares  as  returned  by  the  several  county  auditors,  by 
more  than  twenty  (20)  per  centum.  [80  v.  54.] 

Sec.  2810.  The  auditor  of  state  shall,  forthwith,  after 
such  equalization  shall  have  been  made,  certify  to  the  auditors 
of  the  proper  counties  the  valuation,  as  equalized,  of  the 
shares  of  banks  situated  in  such  counties,  which  valuation 
shall  be  put  on  the  proper  tax  list.  [80  v.  54.] 


IMPOSING  A  COLLATERAL-INHERITANCE  TAX. 


[Passed  January  27, 1893,  and  amended  April  20,  1894.] 

Section  1.  That  all  property  within  the  jurisdiction  of  this  state, 
and  any  interest  therein,  whether  belonging  to  inhabitants  of  this  state  or 
not,  and  whether  tangible  or  intangible,  which  shall  pass  by  will  or  by 
the  intestate  laws  of  this  state,  or  by  deed,  grant,  sale  or  gift  made  or  in¬ 
tended  to  take  effect  in  possession  or  enjoyment  after  the  death  of  the 
grantor,  to  any  person  in  trust  or  otherwise,  other  than  to  or  for  the  use 
of  the  father,  mother,  husband,  wife,  brother,  sister,  niece,  nephew,  lineal 
descendant,  adopted  child,  or  person  recognized  as  an  adopted  child  and 
made  a  legal  heir  under  the  provisions  of  section  4182  of  the  Revised 
Statutes  of  Ohio,  or  the  lineal  descendant  thereof,  or  the  lineal  descendant 
of  any  adopted  child,  the  wife  or  widow  of  a  son,  the  husband  of  the 
daughter  of  a  descendant,  shall  be  liable  to  a  tax  of  five  per  centum  of  its 
value,  above  the  sum  of  two  hundred  dollars,  seventy- five  per  centum  of 
such  tax  to  be  for  the  use  of  the  state,  and  twenty-five  per  centum  for  the 
use  of  the  county  wherein  the  same  is  collected  ;  and  all  administrators, 
executors  and  trustees,  and  any  such  grantee  under  a  conveyance  made 
during  the  grantor’s  life,  shall  be  liable  for  all  such  taxes,  with  lawful 
interest  as  hereinafter  provided,  until  the  same  shall  have  been  paid  as 
hereinafter  directed.  Such  taxes  shall  become  due  and  payable  imme¬ 
diately  upon  the  death  of  the  decedent,  and  shall  at  once  become  a  lien 
upon  said  property,  and  be  and  remain  a  lien  until  paid.  [As  amended 
April  20,  1894.] 

Sec.  2.  When  any  person  shall  bequeath  or  devise  any  property  to 
or  for  the  use  of  father,  mother,  husband,  wife,  brother,  sister,  niece, 
nephew,  lineal  descendant  and  adopted  child,  the  lineal  descendant  of 
any  adopted  child,  the  wife  or  widow  of  a  son,  or  the  husband  of  a  daugh¬ 
ter,  during  life  or  lor  a  term  of  years,  and  the  remainder  to  a  collateral 
heir,  or  to  a  stranger  to  the  blood,  the  value  of  the  prior  estate  shall,  with¬ 
in  sixty  days  after  the  death  of  the  testator,  be  appraised  in  the  manner 
hereinafter  provided,  and  deducted,  together  with  the  sum  of  two  hun¬ 
dred  dollars,  from  the  appraised  value  of  such  property.  [As  amended 
April  20,  1894.] 

Sec.  3.  Whenever  a  decedent  appoints  one  or  more  executors  or 
trustees,  and  in  lieu  of  their  allowance  makes  a  bequest  or  devise  of  prop¬ 
erty  to  them  which  would  otherwise  be  liable  to  said  tax,  or  appoints 
them  his  residuary  legatees,  and  said  bequests,  devises,  or  residuary  lega¬ 
cies  exceed  what  would  be  a  reasonable  compensation  for  their  services, 
such  excess  shall  be  liable  to  such  tax,  and  the  court  of  probate  having 
jurisdiction  of  their  accounts  shall  fix  such  compensation. 

Sec.  4.  All  taxes  imposed  by  this  act  shall  be  paid  into  the  county 
treasury  of  the  county  in  which  the  court  having  jurisdiction  of  the 
estate  or  accounts  is  situated,  by  the  executors,  administrators  or  trustees, 
or  other  persons  charged  with  the  payment  thereof,  and  if  said  taxes  are 
not  paid  within  one  year  after  the  death  of  said  decedent,  interest  at  the 
rate  of  eight  per  centum  shall  be  thereafter  charged  and  collected  thereon, 
and  if  said  taxes  are  not  paid  at  the  expiration  of  eighteen  months  after 
the  death  of  said  decedent,  it  shall  be  the  duty  of  the  prosecuting  attor- 
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ney  of  the  county  wherein  said  taxes  remain  unpaid,  to  institute  the 
necessary  proceedings  to  collect  the  same  in  the  court  of  common  pleas 
of  such  county,  after  first  being  duly  notified  in  writing  by  the  probate 
judge  of  said  county  of  the  non-payment  of  such  taxes,  and  it  is  hereby 
made  the  duty  of  the  probate  judge  to  give  such  notice  in  writing  ;  but  if 
said  taxes  are  paid  before  the  expiration  of  one  year  after  the  death  of 
said  decedent,  a  discount  at  the  rate  of  one  per  centum  per  month  for 
each  full  month  that  payment  shall  have  been  made  prior  to  the  expira¬ 
tion  of  said  year,  shall  be  allowed  on  the  amount  of  taxes  found  to  be 
due  under  the  provisions  of  this  act.  [As  amended  April  20,  1894.] 

Sec.  5.  Any  administrator,  executor,  or  trustee,  having  in  charge  or 
trust  any  property  subject  to  such  tax.  shall  deduct  the  tax  therelrom, 
or  shall  collect  the  tax  thereon  from  the  legatee  or  person  entitled  to  said 
property,  and  he  shall  not  deliver  any  specific  legacy  or  property  subject 
to  said  tax  to  any  person  until  he  has  collected  the  tax  thereon. 

Sec.  6.  Whenever  any  legacies  subject  to  said  tax  shall  be  charged 
upon  or  payable  out  of  any  real  estate,  the  heir  or  devisee,  before  paying 
the  same,  shall  deduct  said  tax  therefrom  and  pay  it  to  the  executor, 
administrator,  or  trustee,  and  the  same  shall  remain  a  charge  upon  said 
real  estate  until  it  is  paid ;  and  payment  thereof  shall  be  enforced  by  the 
executor,  administrator,  or  trustee,  in  the  same  manner  as  the  payment 
of  the  legacy  itself  could  be  enforced. 

Sec.  7.  If  any  such  legacy  be  given  in  money  to  any  person  for  a 
limited  period,  such  administrator,  executor  or  trustee  shall  retain  the 
tax  on  the  whole  amount ;  but  if  it  be  not  in  money,  he  shall  make  an 
application  to  the  court  having  jurisdiction  of  his  accounts  to  make  an 
apportionment,  if  the  case  require  it,  of  the  sum  to  be  paid  into  his  hands 
by  such  legatee  on  account  of  said  tax  and  for  such  further  order  as  the 
case  may  require. 

Sec.  8.  All  administrators,  executors  and  trustees  shall  have  power 
to  sell  so  much  of  the  estate  ot  the  deceased  as  will  enable  them  to  pay 
said  tax  in  the  same  manner  as  they  may  be  empowered  to  do  for  the 
payment  of  his  debts. 

Sec.  9.  Within  ten  days  after  the  filing  of  the  inventory  of  every 
such  estate,  any  part  of  which  may  be  subject  to  a  tax  under  the  provi¬ 
sions  of  this  act,  the  judge  or  the  court  of  probate  in  which  such  inven¬ 
tory  is  filed,  shall  make  and  deliver  to  tbe  county  auditor  of  any  such 
county,  a  copy  of  such  inventory  ;*  or,  it  the  same  can  be  conveniently 
separated,  a  copy  of  such  part  ot  such  estate,  with  the  appraisal  thereof ; 
the  county  auditor  shall  certify  the  value  of  said  estate,  subject  to  taxa¬ 
tion  hereunder  and  the  amount  ot  taxes  due  therefrom,  to  the  county 
treasurer,  who  shall  collect  such  taxes,  and  thereupon  place  twenty-five 
per  centum  thereof  to  the  credit  of  the  county  expense  tund  of  said 
county,  and  pay  seventy-five  per  centum  thereof  into  the  state  treasury, 
to  the  credit  of  the  general  revenue  fund,  at  the  time  of  making  his  semi¬ 
annual  settlement.  [As  amended  April  20,  1894.] 

Sec.  10.  Whenever  any  of  the  real  estate  of  a  decedent  shall  so  pass 
to  another  person  as  to  become  subject  to  said  tax,  the  executor,  admin¬ 
istrator  or  trustee  of  the  decedent  shall  inform  the  probate  judge  thereof 
within  six  months  after  he  has  assumed  the  duties  of  his  trust,  or  if  the 
fact  is  not  known  to  him  within  that  time,  then  within  one  month  from 
the  time  that  it  does  become  so  known  to  him. 

Sec.  11.  Whenever  for  any  reason  the  devisee,  legatee  or  heir  who 
has  paid  any  such  tax  shall  refund  any  portion  of  the  property  on  which 
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it  was  paid,  or  it  shall  be  judicially  determined  that  the  whole  or  any 
[part  of]  such  tax  ought  not  to  have  been  paid,  said  tax,  or  the  due  pro¬ 
portional  part  of  said  tax,  shall  be  paid  back  to  him  by  the  executor,  ad¬ 
ministrator  or  trustee. 

Sec.  12.  The  value  of  such  property  as  may  be  subject  to  said  tax 
shall  be  its  actual  market  value  as  found  by  the  court  of  probate ;  but  the 
state,  through  the  prosecuting  attorney  of  the  proper  county,  or  any  per¬ 
son  interested  in  the  succession  to  said  property,  may  apply  to  the  court 
of  probate  having  jurisdiction  of  the  estate;  and  on  such  application  the 
court  shall  appoint  three  disinterested  persons,  who,  being  first  sworn, 
shall  view  and  appraise  such  property  at  its  actual  market  value  tor  the  pur¬ 
pose  of  said  tax,  and  shall  make  return  thereof  to  said  court,  which  return 
may  be  accepted  by  said  court  in  the  same  manner  as  the  original  inven¬ 
tory  of  such  estate  is  accepted,  and  if  so  accepted  it  shall  be  binding  upon 
the  person  by  whom  this  tax  is  to  be  paid,  and  upon  the  state.  The  fees 
of  the  appraisers  shall  be  fixed  by  the  judge  of  probate  and  paid  out  of  the 
county  treasury  upon  the  warrant  of  the  county  auditor.  In  case  of  an 
annuity  or  life  estate,  the  value  thereof  shall  be  determined  by  the  so- 
called  actuaries’  combined  experience  tables  and  five  per  centum  compound 
interest. 

Sec.  13.  The  court  of  probate,  having  either  principal  or  auxiliary 
jurisdiction  of  the  settlement  of  the  estate  of  the  decedent,  shall  have 
jurisdiction  to  hear  and  determine  all  questions  in  relation  to  said  tax 
that  may  arise,  affecting  any  devise,  legacy  or  inheritance  under  this  act, 
subject  to  appeal  as  in  oth»-r  cases,  and  the  prosecuting  attorney  shall  rep¬ 
resent  the  interests  of  the  state  in  any  such  proceedings. 

Sec.  14.  The  judge  of  each  probate  court  shall,  as  often  as  once  in 
six  months,  render  to  the  county  auditor  a  statement  of  the  property  within 
the  jurisdiction  of  his  court  that  has  become  subject  to  said  tax  during 
such  period,  the  number  and  amount  of  such  taxes  as  will  accrue  during 
the  next  six  months,  so  far  as  the  same  can  be  determined  from  the  pro¬ 
bate  records,  and  the  number  and  amount  of  such  taxes  as  are  due  and 
unpaid;  and  each  probate  judge  shall  keep  a  separate  record,  in  a  book  to 
be  provided  for  that  purpose,  of  all  cases  arising  under  the  provisions  of 
this  act.  [As  amended  April  20,  1894.] 

Sec.  15.  The  fees  of  all  ofiicers  having  duties  to  perform  under  the 
provisions  of  this  act,  shall  be  paid  by  the  county  from  the  county  expense 
fund  thereof,  and  shall  be  the  same  as  now  allowed  by  law  for  similar  ser- . 
vices;  in  the  calculation  of  amounts  due  the  state,  seventy-five  per  centum 
of  the  cost  of  collection  and  other  necessary  and  legitimate  expenses  in¬ 
curred  b}^  the  county  in  the  collection  of  such  taxes,  shall  be  charged  to 
the  state  and  deducted  from  the  amount  of  taxes  to  be  paid  into  the  state 
treasury.  [As  amended  April  20,  1894.] 

Sec.  16.  No  final  settlement  of  the  account  of  any  executor,  admin¬ 
istrator  or  trustee  shall  be  accepted  or  allowed  by  the  court  of  probate  un¬ 
less  it  shall  show,  and  the  judge  of  said  court  shall  find,  that  all  taxes 
imposed  by  the  provisions  of  this  act  upon  any  property  or  interest 
therein,  belonging  to  the  estate  to  be  settled  by  said  account,  shall  have  been 
paid ;  and  the  receipt  of  the  county  treasurer  shall  be  the  proper  voucher 
for  such  payment. 

Sec.  17.  In  the  foregoing  act  the  word  “person”  shall  be  construed 
to  include  the  plural  as  well  as  the  singular,  and  artificial  as  well  as  nat¬ 
ural  persons;  the  word  “property”  shall  be  construed  to  include  both 


real  and  personal  estate,  and  any  form  of  interest  therein  whatsoever,  in¬ 
cluding  annuities. 

Sec.  18.  This  act  shall  take  effect  and  be  in  force  from  and  after  its 
passage.  [0.  L.,  v.  91,  pp.  169-171.] 


TO  IMPOSE  A  DIRECT-INHERITANCE  TAX. 


[Passed  April  20,  1894.] 

Section  1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio^  That 
all  property  within  the  jurisdiction  of  this  state,  and  any  interest  therein, 
whether  belonging  to  inhabitants  of  this  state  or  not,  and  whether  tang¬ 
ible  or  intangible,  including  annuities,  which  shall  pass  by  will  or  by  the 
intestate  laws  of  this  state,  or  by  deed,  grant,  sale  or  gift  made  or  intended 
to  take  effect  in  possession  or  enjoyment  after  the  death  of  the  grantor,  to 
the  use  of  the  father,  mother,  husband,  wife,  brother,  sister,  niece,  nephew, 
lineal  descendant,  adopted  child,  or  person  recognized  as  an  adopted  child 
and  made  a  legal  heir  under  the  provisions  of  section  4182  of  the  Revised 
Statutes  ot  Ohio,  or  the  lineal  descendant  thereof,  the  lineal  descendant  of 
any  adopted  child,  the  wife  or  widow  of  a  son,  the  husband  of  a  daughter 
of  decedent,  or  to  any  one  in  trust  for  such  person  or  persons,  shall  be 
liable  to  a  tax  as  follows,  to- wit :  When  the  value  of  the  entire  property 
of  such  decedent  exceeds  the  sum  of  twenty  thousand  dollars  and  does 
not  exceed  the  sum  of  fifty  thousand  dollars,  one  per  cent.;  when  it  ex¬ 
ceeds  fifty  thousand  dollars  and  does  not  exceed  one  hundred  thousand 
dollars,  one  and  one-half  percent.;  when  it  exceeds  one  hundred  thousand 
dollars  and  does  not  exceed  two  hundred  thousand  dollars,  two  per  cent.; 
when  it  exceeds  two  hundred  thousand  dollars  and  does  not  exceed  three 
hundred  thousand  dollars,  three  per  cent.;  when  it  exceeds  three  hundred 
thousand  dollars  and  does  not  exceed  five  hundred  thousand  dollars,  three 
and  one-half  per  cent.;  when  it  exceeds  five  hundred  thousand  dollars 
and  does  not  exceed  one  million  dollars,  four  per  cent.;  and  when  it  ex¬ 
ceeds  one  million  dollars,  five  per  cent.;  seventy-five  per  cent,  of  such  tax 
to  be  lor  the  use  of  the  state,  and  twenty-five  per  cent,  for  the  use  of  the 
county  wherein  the  same  is  collected ;  and  all  administrators,  executors 
and  trustees,  shall  be  liable  for  all  such  taxes,  with  lawful  interest,  as 
hereinafter  provided,  until  the  same  shall  have  been  paid  as  hereinafter 
directed.  Such  taxes  shall  become  due  and  payable  immediately  upon 
the  death  of  the  decedent,  and  shall  at  once  become  a  lien  upon  said 
property. 

Sec.  2.  All  taxes  imposed  by  this  act  shall  be  paid  into  the  county 
treasury  of  the  county  in  which  the  court  having  jurisdiction  of  the 
estate  or  accounts  is  situated,  by  the  executors,  administrators  or  trustees, 
or  other  person  charged  with  the  payment  thereof,  and  if  said  taxes  are 
not  paid  within  one  year  after  the  death  of  said  decedent,  interest  at  the 
rate  of  eight  per  centum  shall  be  thereafter  charged  and  collected  thereon ; 
and  if  said  taxes  are  not  paid  at  the  expiration  of  eighteen  months  after 
the  death  of  said  decedent,  it  shall  be  the  duty  of  the  prosecuting  attor¬ 
ney  of  the  county  wherein  said  taxes  remain  unpaid,  to  institute  the  nec¬ 
essary  proceedings  to  collect  the  same  in  the  court  of  common  pleas  of 
such  county,  after  first  being  duly  notified  in  writing  by  the  probate 
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judge  of  said  county  of  the  non-payment  of  such  taxes,  and  it  is  hereby 
made  the  duty  of  the  probate  judge  to  give  such  notice  in  writing;  but 
if  said  taxes  are  paid  before  the  expiration  of  one  year  after  the  death  of 
said  decedent,  a  discount  at  the  rate  of  one  per  cent,  per  month  for  each 
full  month  that  payment  shall  have  been  made  prior  to  the  expiration 
of  said  year,  shall  be  allowed  on  the  amount  of  taxes  found  to  be  due 
under  the  provisions  of  this  act. 

Sec.  3.  Any  administrator,  executor  or  trustee  having  in  charge  or 
trust  any  property  subject  to  such  tax,  shall  deduct  the  tax  therefrom,  or 
shall  collect  the  tax  thereon  from  the  legatee  or  person  entitled  to  said 
property,  and  he  shall  not  deliver  any  specific  legacy  or  property,  subject 
to  said  tax,  to  any  person  until  he  has  collected  the  tax  thereon. 

Sec.  4  Whenever  any  legacies  subject  to  said  tax  shall  be  charged 
upon  or  payable  out  of  any  real  estate,  the  heir  or  devisee,  before  paying 
the  same,  shall  deduct  said  tax  therefrom  and  pay  it  to  the  executor, 
administrator  or  trustee,  and  the  same  shall  remain  a  lien  upon  said  real 
estate  until  it  is  paid ;  and  payment  thereof  shall  be  enforced  by  the 
executor,  administrator  or  trustee,  in  the  same  manner  as  the  payment 
of  the  legacy  itself  could  be  enforced. 

Sec.  5.  All  administrators,  executors  and  trustees  shall  have  power 
to  sell  so  much  of  the  estate  of  the  deceased  as  will  enable  them  to  pay 
said  tax,  in  the  same  manner  as  they  may  be  empowered  to  do  for  the 
payment  of  his  debts. 

Sec.  6.  Within  ten  days  after  the  filing  of  the  inventory  of  every 
estate  subject  to  a  tax  under  the  provisions  of  this  act,  the  judge  or  the 
court  of  probate  in  which  such  inventory  is  filed,  shall  make  and  deliver 
to  the  county  auditor  of  any  such  county,  a  copy  of  such  inventory,  with 
the  appraisal  of  said  estate ;  the  county  auditor  shall  certify  the  value  of 
said  estate  and  the  amount  of  taxes  due  therefrom  to  the  county  treas¬ 
urer,  who  shall  collect  such  taxes  and  thereupon  place  twenty-five  per 
cent,  thereof  to  the  credit  of  the  county  expense  fund  of  said  county,  and 
pay  seventy  five  per  cent,  thereof  into  the  state  treasury,  to  the  credit  of 
the  general  revenue  fund,  at  the  time  of  making  his  semi-annual  settle¬ 
ment. 

Sec.  7.  Whenever  any  of  the  real  estate  of  a  decedent  shall  so  pass 
to  another  person  as  to  become  subject  to  said  tax,  the  executor,  adminis¬ 
trator  or  trustee  of  the  decedent  shall  inform  the  probate  judge  thereof 
within  six  months  after  he  has  assumed  the  duties  of  his  trust,  or  if  the 
fact  is  not  known  to  him  within  that  time,  then  within  one  month  from 
the  time  that  it  does  become  so  known  to  him. 

Sec.  8.  Whenever  for  any  reason  the  devisee,  legatee  or  heir  who 
has  paid  any  such  tax  shall  refund  any  portion  of  the  property  on  which 
it  was  paid,  or  it  shall  be  judicially  determined  that  the  whole  or  any 
part  of  such  tax  ought  not  to  have  been  paid,  said  tax,  or  the  due  propor¬ 
tional  part  of  said  tax,  shall  be  paid  back  to  him  by  the  executor,  admin¬ 
istrator  or  trustee. 

Sec.  9.  The  value  of  such  property  as  may  be  subject  to  said  tax 
shall  be  its  actual  market  value  as  found  by  the  court  of  probate ;  but 
the  state,  through  the  prosecuting  attorney  of  the  proper  county,  or  any 
person  interested  in  the  succession  of  [to]  said  property,  may  apply  to  the 
court  of  probate  having  jurisdiction  of  the  estate;  and  on  such  applica¬ 
tion  the  court  shall  appoint  three  disinterested  persons,  who,  being  first 
sworn,  shall  view  and  appraise  such  property  at  its  actual  market  value 
for  the  purposes  of  said  tax,  and  shall  make  return  thereof  to  said  court, 
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which  return  may  be  accepted  by  said  court  in  the  same  manner  as  the 
original  inventory  of  such  estate  is  accepted,  and  if  so  accepted  it  shall  be. 
binding  upon  the  person  by  whom  this  tax  is  to  be  paid,  and  upon  the 
state.  The  fees  of  the  appraisers  shall  be  fixed  by  the  judge  of  probate 
and  paid  out  of  the  county  treasury  upon  the  warrant  of  the  county  audi¬ 
tor.  In  case  of  an  annuity  or  life  estate,  the  value  thereof  shall  be  deter¬ 
mined  by  the  so-called  actuaries’  combined  experience  tables  and  five  per 
centum  compound  interest. 

Sec.  10.  The  court  of  probate,  having  either  principal  or  auxiliary 
jurisdiction  of  the  settlement  of  the  estate  of  the  decedent,  shall  have 
jurisdiction  to  hear  and  determine  all  questions  in  relation  to  said  tax 
that  may  arise,  affecting  any  devise,  legacy  or  inheritance  under  this  act, 
subject  to  appeal  as  in  other  cases,  and  the  prosecuting  attorney  shall  rep¬ 
resent  the  interests  of  the  state  in  any  such  proceedings. 

Sec.  11.  The  judge  of  each  probate  court  shall,  as  often  as  once  in 
six  months,  render  to  the  county  auditor  a  statement  of  the  property 
within  the  jurisdiction  of  his  court  that  has  become  subject  to  said  tax 
during  such  period,  the  number  and  amount  of  such  taxes  as  will  accrue 
during  the  next  six  months,  so  far  as  the  same  can  be  determined  from 
the  probate  records,  and  the  number  and  amount  of  such  taxes  as  are  due 
and  unjDaid,  and  each  probate  judge  shall  keep  a  separate  record,  in  a 
book  to  be  provided  for  that  purpose,  of  all  cases  and  proceedings  arising 
under  the  provisions  of  this  act. 

Sec.  12.  The  fees  of  all  officers  having  duties  to  perform  under  the 
provisions  of  this  act,  shall  be  paid  by  the  county  from  the  county  ex¬ 
pense  fund  thereof,  and  shall  be  the  same  as  now  allowed  by  law  for 
similar  services.  In  the  calculation  of  amounts  due  the  state,  seventy- 
five  per  cent,  of  the  cost  of  collection,  and  other  necessary  and  legitimate 
expenses  incurred  by  the  county  in  the  collection  of  such  taxes,  shall  be 
charged  to  the  state  and  deducted  from  the  amount  of  taxes  to  be  paid 
into  the  state  treasury. 

Sec.  13.  No  final  settlement  of  the  account  of  any  executor,  admin¬ 
istrator  or  trustee  shall  be  accepted  or  allowed  by  the  court  of  probate 
unless  it  shall  show,  and  the  judge  of  said  court  shall  find,  that  all  taxes 
imposed  by  the  provisions  of  this  act  upon  any  property  or  interest  there¬ 
in  belonging  to  the  estate  to  be  settled  by  said  account  shall  have  been 
paid ;  and  the  receipt  of  the  county  treasurer  shall  be  the  proper  voucher 
for  such  payment. 

Sec.  14.  This  act  shall  take  effect  on  its  passage.  [0.  L.,  v.  91,  pp. 
166-169.] 
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I  desire  to  call  especial  attention  of  the  county  auditors  and  board& 
of  equalization  of  the  State  to  the  following  decisions  in  the  U.  S. 
•  Supreme  Court,  and  also  in  the  Supreme  Court  of  our  own  State ;  some 
of  which  decisions  materially  affect  the  taxation  of  certain  stocks,  etc., 
etc.,  heretofore  held  to  be  non-taxable.  Read  the  same  carefully. 

E.  W.  Poe, 

Auditor  of  State, 

SUPREME  COURT  OF  OHIO. 

THE  STATE  OF  OHIO  EX  EEL.  E.  W.  POE,  AUDITOR  OF  STATE,  v.  FRED. 

RAIXE,  AUDITOR  OF  HAMILTON  COUNTY. 

1 

1.  The  statute  prescribing  the  duties  of  annual  county  and  city  boards  of 
equalization  provides :  “That  said  board  shall  not  reduce  the  value  of  the  real 
property  of  the  county  below  the  aggregate  value  thereof,  as  fixed  by  the  State  Board  of 
Equalization,  nor  below  the  aggregate  value  on  the  duplicate  of  the  preceding  year,  to 
which  shall  be  added  the  value  of  all  new  entries  and  new  structures,  over  the  value  of 
those  destroyed,  as  returned  by  the  several  township  assessors  for  the  current  year.” 
This  proviso  prohibits  such  boards,  while  engaged  in  equalizing  the  duplicate  of  the 
preceding  year,  from  reducing  the  valuation  of  any  lot  or  tract  of  land  appearing  on 
such  duplicate,  unless,  at  the  time,  they  increase  the  valuation  of  other  parcels  of  land 
then  on  the  duplicate  to  an  amount  equal,  at  least  to  such  attempted  reduction. 

2.  The  circumstances  of  such  boards,  in  equalizing  the  valuation  of  new  structures, 
largely  add  to  the  values  thereof,  as  the  same  were  fixed  by  the  ward  or  township  asses¬ 
sors,  or  by  the  county  auditor,  will  not  authorize  them  to  reduce  the  valuation  of  any  lot 
or  tract  of  land  that  stood  on  the  duplicate  of  the  preceding  year. 

3.  When  the  valuation  of  new  structures  has  been  equalized  by  such  boards,  and 
from  the  aggregate  amount  thereof  as  thus  equalized  the  aggregate  value  of  all  structures 
has  been  deducted,  the  amount  then  remaining  should  be  added  to  the  duplicate  of  the 
preceding  year,  after  the  same  has  been  equalized  pursuant  to  law. 

4.  Where  such  boards  undertake  to  reduce  the  valuation  of  certain  lots  or  tracts  of 
land  found  on  the  duplicate  of  the  preceding  year  without  adding  to  other  parcels 
thereof  an  amount  at  least  equal  to  the  attempted  reduction,  they  exceed  their  author¬ 
ity,  and  their  action  being  without  warrant  of  law,  should  be  disregarded  by  the  county 
auditor,  and  if,  instead  of  disregarding  the  same,  he  transfers  to  the  new  tax  duplicate 
such  lands  at  the  reduced  valuation,  the  error  thereby  committed  is  not  fundamental, 
but  is  a  clerical  one,  which  it  is  his  duty  to  correct ;  and  the  Auditor  of  State  has 
authority  to  direct  and  require  him  to  make  the  correction. 

(Decided  June  27,  1890.) 

Error  to  the  Circuit  Court  of  Hamilton  County. 

The  facts  will  be  stated  in  the  opinion. 

D.  K.  Watson^  Attorney-General,  Rufus  B.  Smith  and  Thos.  McDougal,  for  plaintifiP 
in  error. 

Wm.  A.  Davidson^  Fred.  Hertenstein,  city  solicitors  ;  Drausin  Wulsin,  Paxton  &  War¬ 
rington,  and  0.  J.  Cosgrave,  for  defendant  in  error. 

Bradbury,  J.  : 

On  April  24, 1889,  the  plaintifi  in  error  filed  in  the  Circuit  Court  of  Hamilton 
county  a  petition  of  which  the  following  is  a  copy  : 
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“The  relator,  Ebenezer  W.  Poe,  says  that  he  is  now  and  has  been  since  the  ninth 
day  of  January,  1888,  the  duly  elected,  qualified  and  acting  Auditor  of  the  State  of  Ohio, 
and  that  the  defendant,  Fred.  Kaine,  is  now  and  has  been  since  the  eighth  day  of  Novem- 
der,  1886  the  duly  elected,  qualified  and  acting  auditor  of  Hamilton  county. 

“Relator  further  says  that  the  city  of  Cincinnati  is  a  city  of  the  first  grade  and  of 
the  first  class,  and  was  during  the  period  of  time  hereinafter  referred  to  ;  and  that  the 
values  of  different  pieces  of  property  in  said  city  are  and  during  the  period  of  time 
hereinafter  referred  to,  were  equalized  by  an  annual  board  of  equalization,  as  provided 
in  the  statutes  of  the  State.  * 

“Relator  further  says  that  the  total  amounts  added  to  and  deducted  from  the  values 
of  different  pieces  of  realty  in  said  city  by  the  said  annual  boards  of  equalization  for  the 
years  1884,  1885,  1886  and  1887,  were  as  follows : 


1884,  deductions . S64,500  00 

1884,  additions .  32,580  00 

1886,  deductions .  411,910  00 

1865,  additions .  27,710  00 

1886,  deductions . 237,930  00 

1886,  additions .  38,980  00 

1887,  deductions . 470,010  00 

1888,  additions . 40,570  00 


“Relator  further  says  that  the  said  amounts  added  and  deducted  in  addition  to  and 
exclusive  of  the  amounts-added  and  deducted  by  said  boards  of  equalization  respectively 
to  and  from  the  values  of  the  new  entries,  new  buildings  and  buildings,  orchards,  timber, 
ornamental  trees  and  groves  destroyed  of  each  year,  as  said  values  were  presented  to 
them  by  the  auditor  of  Hamilton  county  and  the  assessors  of  Cincinnati ;  and  that  said 
deductions  are  also  in  addition  to  and  exclusive  of  the  amount  deducted  by  said  boards 
themselves  for  buildings,  orchards,  timber,  ornamental  trees  and  groves  destroyed  in  each 
year,  where  the  assessor  had  failed  to  make  return  of  the  destruction  of  the  same  and 
to  fix  a  value  thereto. 

“  Relator  further  says  that  in  each  of  the  said  years  from  1884  to  1887,  inclusive, 
that  said  boards  illegally  reduced  the  value  of  real  property  of  the  city  of  Cincinnati 
below  its  aggregate  value  as  fixed  by  the  State  Board  of  Equalization  and  below  its 
aggregate  value  on  the  duplicate  of  the  preceding  year,  exclusive  of  the  addition  of  the 
values  of  new  entries  and  new  structures  of  each  year  over  the  value  of  the  buildings, 
orchards,  timber,  ornamental  trees  and  groves  destroyed  of  each  year,  and  that  illegal 
reduction  in  each  year  of  said  aggregate  value  is  the  difference  between  the  several 
amounts  added  and  deducted  as  set  forth  in  the  figures  above  given. 

“  Relator  further  says  that  on  the  sixteenth  day  of  April,  1888,  the  defendant,  as 
auditor  of  Hamilton  county,  addressed  a  communication  to  him  as  Auditor  of  State,  as 
provided  in  Section  166,  Revised  Statutes,  setting  forth  the  facts  hereinbefore  stated  as 
to  the  actions  of  the  boards  of  equalization  of  the  city  of  Cincinnati  for  the  years  1884, 
1885,  1886  and  1887,  and  requesting  instructions  from  him  as  to  his  duty  in  the  premises; 
that  on  the  twenty-fifth  day  of  March,  1888,  relator,  as  Auditor  of  State,  addressed  a  com¬ 
munication  to  the  defendant  as  auditor  of  Hamilton  county,  in  which,  relator  expressed 
the  opinion  that  the  said  board  had  acted  illegally  in  making  their  deductions  in  excess 
of  their  additions  as  aforesaid  in  each  year  ;  and  instructed  him  that  he  regard  such 
deductions  as  illegal  and  void. 

“  Relator  further  says  that  on  the  thirty-first  day  of  July,  1888,  said  auditor  of 
Hamilton  county  addressed  a  communication  to  relator  in  answer  to  the  communication 
of  relator  of  the  twenty-fifth  day  of  March,  1888,  as  aforesaid  ;  that  in  said  communica¬ 
tion  said  auditor  declined  to  regard  as  illegal  the  deductions,  or  any  part  thereof  made 
during  the  years  1884,  1885,  1886  and  1887  by  said  boards  of  equalization  ;  and  to  cor¬ 
rect  the  valuation  of  any  of  the  pieces  of  property  whose  values  were  illegally  reduced 
by  said  boards  ;  and  to  charge  upon  the  duplicate  the  taxes  omitted  by  reason  of  said 
illegal  deductions. 
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‘•Wherefore  relator  prays  that  a  writ  of  mandamus  may  issue  commanding  the 
defendant,  as  auditor  of  Hamilton  county,  that  he  proceed  according  to  law  to  correct 
on  the  duplicate  for  the  years  1884,  1885,  1886,  1887,  1888  and  1889,  the  values  of  the 
property  from  which  said  deductions  were  illegally  made ;  and  to  charge  the  taxes 
against  the  same  according  to  law.” 

This  petition  was  followed  by  an  answer  and  a  reply,  which,  however,  do  not 
require  any  special  notice,  as  no  trial  was  had  in  the  Circuit  Court,  or  other  proceedings 
had  there,  which  involved  an  inquiry  respecting  either  of  those  pleadings. 

When  the  cause  came  on  for  hearing  in  the  Circuit  Court,  that  court  being  of  opinion 
that  the  issues  of  law  arising  therein  should  be  determined  before  trying  any  issue  of 
fact  that  might  arise,  directed  counsel  to  argue  the  following  questions  of  law : 

Fi  rst — \Vhether  assuming  the  allegations  of  the  petition  to  be  true,  the  Auditor  of 
State  was  authorized  to  direct  and  require  in  the  mode  and  manner  in  which  it  was  done 
in  this  case  as  set  forth  in  the  petition,  the  auditor  of  Hamilton  county  to  correct  on  the 
duplicate  the  valuations  of  the  different  pieces  of  property  from  which  deductions  had 
been  made  and  to  charge  against  the  same  the  taxes  of  the  current  year  ;  and  where  the 
property  had  not  changed  hands  to  charge  against  it  the  taxes  omitted  by  reason  of  said 
deduction  from  the  time  the  deduction  had  been  made. 

Second — Whether  assuming  the  allegations  of  the  petition  to  be  true,  the  action  of 
the  said  boards  was  in  violation  of  law. 

In  this  connection,  it  was  admitted  by  counsel  that  the  Board  of  Equalization  of  the 
city  of  Cincinnati  for  each  of  the  years  named  in  the  petition,  “added  to  the  values  of 
new  entries  and  new  structures  over  the  amount  thereof,  as  fixed  by  the  several  ward 
assessors  or  the  county  auditor  and  so  presented  to  said  boards,  and  over  and  above  the 
amounts  by  the  said  boards  deducted  from  the  values  of  the  new  entries  and  new  struc¬ 
tures  and  of  buildings  destroyed,  as  presented  to  them  by  the  ward  assessors  and  the 
county  auditor,  including  the  deductions  made  by  the  boards  themselves  where  a  build¬ 
ing  had  been  destroyed,  but  its  destruction  had  not  been  returned  by  the  ward  assessors, 
an  amount  far  greater  than  the  deductions  made  from,  exceeded  the  addition  made  to, 
the  valuation  of  the  other  pieces  of  real  estate  where  such  boards  were  of  the  opinion 
that  such  deductions  or  additions  should  be  made  on  account  of  gross  inequality  in  the 
valuation  thereof. 

“  And  it  was  further  admitted  that  the  deductions,  if  any,  made  in  said  city  of  the 
first  grade  and  first  class  on  account  of  orchards,  timber,  ornamental  trees  and  groves 
destroyed  were  insignificant  in  value.” 

These  questions  of  law  having  been  argued  by  counsel  the  Circuit  Court  held  that 
the  “law  and  equity  of  the  case  are  [were]  with  the  defendant,”  and  dismissed  the  action 
at  the  cost  of  the  plaintiflf. 

These  proceedings  in  the  action  not  only  appear  in  the  journal  entries  of  the  Circuit 
Court,  but  were  embodied  in  a  bill  of  exceptions  taken  by  the  plaintiff  in  error;  so  that 
whether  the  one  method  or  the  other  was  the  proper  mode  of  preserving  a  record  thereof 
for  review  in  the  court,  it  has  been  successfully  accomplished.  This  proceeding  was  not 
such  a  trial  as  the  civil  code  contemplates,  and  neither  party  could  have  been  required 
to  submit  to  it.  It  bears  some  analogy  to  the  reservation  of  a  cause  to  the  court  under 
the  old  practice,  a  proceeding,  which,  under  the  present  practice,  is  not  permitted.  The 
plaintiff  had  a  right  to  demand  and  require  a  full  trial  of  his  case  before  its  dismissal 
for  want  of  equity,  and  this  court,  ordinarily  at  least,  cannot  be  required,  through  the 
medium  of  a  dismissal  without  a  full  trial,  to  pass  upon  questions  of  law  that  may  arise 
in  a  case  in  advance  of  the  determination  of  the  facts  involved  therein.  However,  as 
the  plaintiff  in  error  has  no  ground  to  complain  of  this  action  of  the  court,  unless  it 
operated  to  his  prejudice,  which  it  could  not  do  if  his  petition  does  not  contain  facts 
entitling  him  to  relief,  it  therefore  becomes  necessary  to  inquire  into  its  sufficiency  for 
that  purpose.  The  petition  is  claimed  to  be  fatally  insufficient  in  two  respects : 
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First — That  the  Auditor  of  State  is  without  power  to  require  the  auditor  of  Hamilton 
county  to  correct  the  tax  duplicate  in  respect  to  the  matters  mentioned  in  the  petition; 
and, 

Second — That  ihe  proceedings  of  the  several  boards  of  equalization,  as  the  same  are 
therein  set  forth,  are  not  in  violation  of  law. 

1.  That  the  Auditor  of  State  has  no  power  to  direct  and  require  a  county  auditor  to 
correct  a  duplicate  unless  the  error  sought  to  be  corrected  is  one,  that,  under  the  law, 
the  latter  officer  has  power  to  correct  must  be  conceded ;  for,  of  course,  if  the  county 
auditor  has  not  been  clothed  by  law  with  power  to  do  an  act,  its  performance  by  him  can 
not  be  required  either  by  his  superior  or  by  courts  of  justice.  The  inquiry  before  us  as 
to  the  authority  of  the  Auditor  of  State  to  direct  the  county  auditor  to  correct  the  dupli¬ 
cate  in  the  particulars  in  contention,  therefore  necessarily,  involves  an  inquiry  into  the 
power  of  the  county  auditor  to  perform  the  act  thus  requ  red  of  him. 

The  several  statutes  giving  to  State  and  county  auditors  authority  relating  to  the 
collection  of  the  public  revenue  do  not  create  obligations  against  the  citizen  or  taxpayer; 
they  simply  provide  the  instrumentalities  by  wh  ch  the  revenue  officers  may  enforce  ob¬ 
ligations  imposed  by  the  statutes  which  create  the  tax. 

They  are,  therefore,  in  their  character  remedial ;  and  being  remedial  they  should  be 
liberally  construed  to  advance  the  remedy. 

“Kevenue  statutes  being  remedial  in  their  character,  are  to  be  construed  liberally  to 
carry  out  the  purpose  of  their  enactment.  United  States  v,  Hodson,  10  Wall, 

395;  Haskel  v.  City  of  Burlington,  30  Iowa,  232;  Hudler  v.  Oolden,  36  N.  Y.,  446. 

The  authority  of  a  county  auditor  to  correct  errors  of  omission  is  to  be  found,  main¬ 
ly,  in  Sections  1038,  1039  and  2800,  Revised  Statutes,  which  read  as  follows  : 

Sec.  1038.  “  The  auditor  shall  from  time  to  time  correct  all  errors  which  he  dis¬ 
covers  in  the  tax  list  and  duplicate,  either  in  the  name  of  the  person  charged  with  taxes 
or  assessments,  the  description  of  lands  or  other  property,  or  when  property  exempt  from 
taxation  has  been  charged  with  tax,  or  in  the  amount  of  taxes  or  such  assessments.  * 

Sec.  1039.  The  county  auditor  shall  keep  a  book  of  ‘additions  and  deductions,’  in 
which  he  shall  enter  all  corrections  of  the  duplicate  made  after  delivery  of  the  same  to 
the  treasurer,  which  either  increase  or  diminish  the  amount  of  any  tax  or  assessment  as 
stated  in  the  duplicate.  '=•' 

Sec.  2800.  “  Each  county  auditor  shall  from  time  to  time  correct  any  errors  which 
he  may  discover  in  the  name  of  the  owner,  in  the  valuation,  description  or  quantity  of 
any  tract  or  lot  contained  in  the  list  of  real  property  in  his  county . ” 

The  terms  used  in  these  sections  are  broad  and  general :  No  attempt  is  made  to 
enumerate  specifically,  the  powers  granted ;  to  have  undertaken  to  do  so  would  have 
been  hazardous,  for  if  taxes  should  be  omitted  by  other  errors  or  omissions  than  those 
enumerated  it  might  be  successfully  contended  that  no  provision  had  been  made  for 
them.  The  object  of  the  legislation  was  to  provide  against  the  escape  from  taxation,  by 
error,  of  any  property  legally  taxable;  to  accomplish  this  end,  it  wisely  and  no  doubt 
purposely  adopted  general  and  comprehensive  language  with  which  to  convey  the  need¬ 
ful  authority  instead  of  attempting  to  enumerate  in  specific  terms  the  powers  conferred. 
Section  2800,  Revised  Statutes,  authorizes  “the  county  auditor  to  correct  any  errors  in 
the  valuation  of  any  tract  or  lot  contained  in  the  list  of  real  property  in  his  county.”  If 
the  city  boards  of  equalization  had  no  power  to  reduce  the  valuation  of  the  several  tracts 
which  were  by  them  reduced  or  exceeded  the  authority  which  they  did  have  in  relation 
thereto  then  the  valuation  as  reduced  was  an  erroneous  one,  the  first  power  to  correct 
which  was  bestowed  upon  the  county  auditor  by  the  terms  above  quoted  from  Section 
2800,  Revised  Statutes. 

It  is  contended,  however,  that  if  this  action  of  the  board  of  equalization  was  errone¬ 
ous,  the  error  was  not  clerical  but  fundamental,  and  as  a  county  auditor  can  correct 
clerical  errors  only,  his  power  of  correction  does  not  extend  to  errors  of  this  class.  We 
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do  not  doubt  that  the  power  of  the  county  auditor  to  correct  errors  is  limited  to  such  as 
are  clerical. 

It  was  held  by  this  court  in  Ohio  ex  rel.  of  the  Sister  Superioi'j  etc.  v.  The  Commission¬ 
ers  Montgomery  County^  31  Ohio  St.  271-3,  that  under  what  is  now  Section  1038,  Revised 
Statutes,  the  county  auditor  could  not  correct  fundamental  errors,  but  only  such  as  were 
clerical,  and  the  rule  there  stated  applies  as  well  to  the  case  now  under  consideration  as 
it  did  to  the  case  in  which  it  was  announced.  No  attempt,  however,  was  there  made  to 
define  either  a  fundamental,  or  a  clerical  error,  or  to  draw  a  distinction  between  them, 
the  court  saying  merely  that : 

“  The  question,  whether  specific  property  is  or  is  not  subject  to  taxation,  was  not,  by 
this  section  of  the  statute  submitted  to  the  judgment  of  either  the  audit  or  of  the  county, 
or  the  board  of  county  commissioners.” 

In  Insurance  v.  Cap'pellar^  38  Ohio  St.  560:  The  court  held  that  where  an  insurance 
company,  in  making  its  return  for  taxation,  deducted  from  its  assets  the  reinsurance 
fund  required  by  statute  to  be  reserved  by  it,  the  error  was  clerical  and  could  be  corrected 
by  the  county  auditor.  Mctlvaine,  J.,  on  page  574,  saying  in  this  connection:  ‘True 
it  was  held  in  Slate  v.  Commissioners  of  Montgomery  County,  31  Ohio  8t.  271,  that  the  cor¬ 
rections  which  the  auditor  may  make  under  this  section  are  merely  clerical.  The  error 
tobecorrected  in  relation  to  the  plaintiff’s  taxes  was  the  deduction  of  the  reinsurance  item 
from  its  credits.  No  fact  is  to  be  inquired  into ;  every  necessary  fact  appears  on  the  face 
of  the  return.  Charge  the  proper  rate  of  taxes  on  the  amount  of  credits  returned  with¬ 
out  any  deduction  on  account  of  the  reinsurance  item,  and  the  error  in  the  amount  of 
plaintiff’s  taxes  will  be  corrected,  clerical  work  merely.”  This  case  shows  that  the  term 
“clerical  error”  is  not  limited  to  such  mistakes  as  occur  in  copying  or  in  computations. 
Errors  by  which  property  escapes  its  lawful  share  of  taxation  must  of  nece  sity  be  either 
fundamental,  and  thus  beyond  the  power  of  a  county  auditor  to  correct,  or  clerical 
merely,  and  therefore  within  that  power.  The  difficulty,  however,  lies  in  the  attempt  to 
distinguish  them.  While  we  are  not  required  in  this  case  to  lay  down  rules,  if  that  were 
possible,  by  which,  in  all  cases,  the  character  of  these  errors— as  being  fundamental  or 
merely  clerical— may  be  determined,  yet,  certainly,  those  only  are  to  be  deemed  funda¬ 
mental  that  pertain  to  the  very  foundation  upon  which  a  lax  rests ;  this  of  course  in¬ 
cludes  defects  and  imperfections  in  the  law  itself,  and  errors  of  judgment  committed  by 
public  boards  acting  within  the  scope  of  their  authority.  But  can  an  error  be  said  to  be 
fundamental  and  thereby  placed  beyond  the  power  of  a  county  auditor  to  correct,  where 
it  has  been  committed  by  a  board  of  equalization,  or  by  any  other  board  or  officer  while 
acting  without  authority  of  law, or  in  excess  thereof?  We  think  not;  and  if  when  we 
come  to  examine  the  acts  of  the  boards'^of  equalization  which  are  under  consideration 
in  this  action,  it  shall  appear  that  they  acted  without  warrant  of  law  or  exceeded  their 
authority,  their  errors,  so  committed,  are  not  in  any  proper  sense  of  the  term  fundamen¬ 
tal,  and  may  therefore  be  corrected  by  the  county  auditor. 

If  a  county  auditor  has  authority  to  correct  the  duplicate  in  the  manner  contended 
for,  then  the  power  conferred  on  the  Auditor  of  State,  by  Section  166,  Revised  Statutes,, 
would  authorize  the  latter  officer  to  direct  and  require  the  correction  to  be  made  upon 
any  reasonable  construction  of  its  terms. 

This  section  (166,  Revised  Statutes),  is  to  be  found  in  the  chapter  that  prescribes 
the  duties  of  Auditor  of  State,  and  reads  as  follows:  “Section  166.  He  shall  from 
time  to  time  prepare  and  transmit  to  the  auditors  of  the  several  counties  in  the  state 
such  forms  of  returns  to  be  made  by  them  to  his  office,  and  such  instructions  upon  any 
subject  affecting  the  state  finances,  or  the  construction  of  any  statute,  the  execution  of 
which  devolves  in  part  upon  county  auditors  and  which  affects  the  interests  of  the  state,, 
as  he  deems  conducive  to  the  best  interests  of  the  state ;  and  county  auditors  and  all 
local  officers  acting  under  such  laws,  shall  observe  and  use  such  forms  and  obey  suck 
instructions.  ” 
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The  powers  vested  in  the  Auditor  of  State  by  this  section  are  of  the  most  ample  and 
comprehensive  character.  It  is  difficult  to  conceive  a  form  of  exception  that  could  add 
to  the  power  thus  conferred.  True  the  authority  of  an  Auditor  of  State  to  direct  and  re¬ 
quire  a  county  auditor  to  restore  the  old  valuation  to  the  duplicate  if  it  had  been  errone¬ 
ously  decreased  is  not  given  in  direct  and  specific  terms,  but  that  such  authority  is  em¬ 
braced  within  this  general  gift  of  power  does  not  admit  of  any  serious  doubt.  The  only 
remaining  question  is  as  to  the  power  of  the  annual  city  boards  of  equalizations  to  make 
the  deductions  complained  of  in  the  petition. 

The  authority  of  these  boards  is  to  be  found  in  the  following  sections  of  the  Ke- 
vised  Statutes :  Sec.  2805^provide8,  that  city  boards  of  equalization  in  cities  of  the  class 
to  which  Cincinnati  belongs,  “  shall  be  governed  by  the  rules,  provisions  and  limita¬ 
tions  prescribed  in  the  next  preceding  section  for  the  annual  county  board.”  The  rules 
prescribed  in  that  section  (2804  Rev.  Stats.)  for  annual  county  boards  of  equalizations 
are :  “Said board  shall  have  the  power  to  hear  complaints  and  to  equalize  the  valuation 
of  all  real  and  personal  property,  moneys  and  credits  within  the  county,  and  shall  be 
governed  by  the  rules  prescribed  for  the  government  of  decennial  county  boards  for  the 
equalization  of  real  property  ;  provided,  that  said  board  shall  not  reduce  the  value  of 
the  real  property  of  the  county  below  the  aggregate  value  on  the  duplicate  of  the  preced¬ 
ing  year,  to  which  shall  be  added  the  value  of  all  new  entries  and  new  structures  over 
the  value  of  those  destroyed  as  returned  by  the  several  township  assessors  for  the  cur¬ 
rent  year ;  provided,  further,  that  except  as  to  new  structures  and  structures  destroyed 
and  lands  and  lots  brought  on  to  the  tax  list  since  the  preceding  decennial  state  board 
of  equalization,  the  annual  county  board  shall  not  increase  or  reduce  the  valuation  of 
any  real  estate,  except  in  cases  of  gross  inequality,  and  then  only  upon  reasonable  notice 
to  all  persons  directly  interested,  and  an  opportunity  for  a  full  hearing  of  the  question 
involved.  ” 

This  last  section,  it  will  be  observed,  refers  to  and  adopts  the  rules  prescribed  for 
the  government  of  decennial  county  boards  for  the  equalization  of  real  property,  which 
rules  are  to  be  found  in  Sec.  2814,  Rev.  Stats. 

Sec.  2814.  “  The  auditor  shall  lay  before  the  board  the  returns  made  by  the  dis¬ 
trict  assessors  with  the  additions  which  he  shall  have  made  thereto ;  and  they  shall  then 
immediately  proceed  to  equalize  such  valuation  so  that  each  tract  or  lot  shall  be  entered 
on  the  tax  list  at  its  true  value,  and  for  this  purpose  they  shall  observe  the  following 
rules :  1.  They  shall  raise  the  valuations  of  such  tracts  and  lots  of  real  property  as,  in 
their  opinion,  have  been  returned  below  their  true  value  to  such  price  or  sum  as  they 
may  believe  to  be  the  true  value  thereof  agreeably  to  the  rules  prescribed  by  this  title 
for  the  valuation  thereof.  2.  They  shall  reduce  the  valuation  of  such  tracts  and  lots 
as,  in  their  opinion,  have  been  returned  above  their  true  value,  as  compared  with  the 
average  valuation  of  the  real  property  of  such  county,  having  due  regard  to  their  rela¬ 
tive  situation,  quality  of  soil,  improvements,  natural  and  artificial  advantages  possessed 
by  each  tract  or  lot.  3.  They  shall  not  reduce  the  aggregate  value  of  the  real  prop¬ 
erty  of  the  county  below  the  aggregate  value  thereof,  as  returned  by  the  assessors,  with 
the  addition  made  thereto  by  the  auditor,  as  hereinbefore  required.  ” 

An  examination  of  the  whole  chapter  of  the  Revised  Statutes  relating  to  the  ap¬ 
praisement  for  taxation  of  the  real  property  of  the  State  will  disclose  two  legislative 
objects;  one,  that  the  decennial  appraisement, of  real  estate,  as  finally  equalized  by  the 
State  Board  of  Equalization,  shall  not  be  reduced  by  the  subsequent  action  of  the  succes¬ 
sive  annual  boards  of  equalization  ;  the  other,  that  to  this  valuation  there  shall  be 
added,  from  year  to  year,  the  net  annual  increase  that  may  result  from  the  growth  and 
development  of  the  country.  Nor  is  it  inconsistent  with  this  general  purpose  that  the 
annual  boards  may  give  relief  where  structures  have  been  destroyed  and  none  erected, 
or  not  enough  to  equal  the  value  of  those  destroyed.  It  may  be  true  that  a  fair  con¬ 
struction  of  the  statutes  relating  to  that  particular  matter  will,  in  that  contingency,  per¬ 
mit  a  reduction  from  the  aggregate  valuation  on  the  duplicate  of  the  preceding  year,  but 
this  question  is  not  involved  in  the  case  under  consideration,  and  no  opinion  will  be 
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expressed  in  respect  thereof.  If  these  objects  are  kept  in  view  it  will  not  he  difl&cult  to 
determine  that  the  action  of  the  annual  boards  of  equalization  of  Cincinnati,  now  under 
consideration,  are  illegal.  These  annual  boards  of  equalization  have  two  sets  of  duties  to 
perform  in  reference  to  real  estate  which,  while  closely  allied,  are,  in  fact,  independent 
of  each  other  ;  one  is  to  correct  any  gross  irregularities  that  may  exist  in  the  appraise¬ 
ment  value  of  the  several  lots  and  tracts  of  lands  within  their  jurisdiction  as  these  valu¬ 
ations  appear  on  the  duplicate  of  the  preceding  year;  and  this  they  are  required  to  do, 
whether  new  structures  have  been  erected  or  old  ones  destroyed  during  the  preceding 
year  or  not ;  their  power  to  equalize  gross  irregularities  of  this  class  is  neither  enlarged 
nor  diminished  by  the  erection  of,  or  the  total  failure  to  erect,  new  structures ;  the  other 
is  to  equalize  the  value  of  new  structures  erected,  and  old  ones  destroyed,  as  the  same 
have  been  returned  by  the  several  assessors  for  the  year,  in  order  that  the  net  increase 
for  the  year  of  the  value  of  real  property  may  be  added  to  the  duplicate  of  the  preceding 
year. 

A  careful  examination  of  all  the  statutes  relating  to  these  duties  of  boards  of  equali¬ 
zation,  whether  they  are  annual  or  decennial,  city  or  county  boards,  will  disclose  the 
care  with  which  the  Legislature  prohibited  a  reduction  of  the  aggregate  valuation  that 
might  come  before  such  boards  for  equalization,  either  from  the  decennial  land  appraisers 
or  from  the  duplicate  of  the  preceding  year.  And  the  care  and  precision  whereby  the 
hegislature  limited  and  guarded  against  the  abuse  of  the  power  of  reduction  when  it 
came  to  grant  it  to  the  State  Board  of  Equalization  by  Sec.  2818,  Eev.  Stats.,  gives  empha¬ 
sis  to  this  legislative  purpose.  The  Legislature,  evidently,  thoroughly  comprehended  the 
danger  of  clothing  these  local  boards  with  such  power — it  knew  the  pressure  that  would 
be  brought  to  bear  upon  them,  and  the  temptations  and  importunities  they  would  be  re¬ 
quired  to  withstand.  No  specific  reference  to  them  is  necessary,  for  they  will  at  once 
suggest  themselves  to  every  one  having  the  slightest  knowledge  of  public  affairs. 

The  proviso  in  Sec.  2804 — the  section  relating  to  the  powers  and  duties  of  these 
annual  boards  of  equalization — prescribes  “  that  said  board  shall  not  reduce  the  value 
of  the  real  property  of  the  county  below  the  aggregate  value  on  the  duplicate  of  the  pre¬ 
ceding  year,  to  which  shall  be  added  the  value  of  all  new  entries  and  new  structures  over 
the  value  of  those  “destroyed,  as  returned  by  the  several  township  assessors  for  the  cur¬ 
rent  year. 

When  this  proviso  is  construed  in  connection  with  the  legislative  purpose  before 
referred  to,  it  becomes  entirely  certain  that  the  annual  boards  of  equalization  have  no 
power  while  engaged  in  equalizing  the  valuation  of  the  real  estate  on  the  duplicate  of 
the  preceding  year  to  reduce  its  aggregate  valuation ;  and  it  is  equally  certain  that  when 
they  have  equalized  the  value  of  new  structures,  etc.,  the  net  valuation  thereof,  after 
allowing  for  structures  destroyed,  is  to  be  added  to  the  duplicate  of  the  preceding  year, 
and  therefore  cannot  be  made  a  predicate  to  reduce  the  valuation  of  tracts  or  lots  of 
land,  that,  in  the  opinion  of  the  board,  then  stood  upon  the  duplicate  at  a  valuation 
grossly  too  high. 

It  was  admitted  in  the  Circuit  Court  that  the  annual  boards  of  equalization  of  Cin¬ 
cinnati  for  the  years  mentioned  in  the  petition,  “added  to  the  values  of  new  entries  and 
new  structures  over  the  amount  thereof,  as  fixed  by  the  several  ward  assessors  or  the 
county  auditor,  and  so  presented  to  said  board,  and  over  and  above  the  amounts  by  the 
said  boards  deducted  from  the  values  of  new  entries  and  new  structures  and  of  buildings 
destroyed,  as  presented  to  them  by  the  ward  assessors  and  the  county  auditor,  including 
the  deductions  made  by  the  boards  themselves  where  a  building  had  been  destroyed,  but 
its  destruction  had  not  been  returned  by  the  ward  assessors,  an  amount  far  greater  than 
the  deductions  made  from,  exceeded  the  addition  made  to,  the  valuation  of  other  pieces 
of  real  estate  where  such  boards  were  of  the  opinion  that  such  deductions  or  additions 
should  be  made  on  account  of  gross  inequality  in  the  valuation  thereof.” 

For  the  purpose  of  this  decision,  this  admission  may  be  treated  as  a  part  of  the  peti¬ 
tion,  and  its  effect  considered  as  if  it  was  an  averment  thereof. 
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The  boards  of  equalization,  in  doing  what  it  is  admitted  they  did  do,  in  no  wise  en¬ 
larged  their  powers  to  reduce  values  as  they  found  them  on  the  old  duplicate ;  and  it  is 
immaterial  to  the  matter  in  hand  whether  they  had  or  had  not  legal  authority  to  do  so. 
If  they  had  authority  to  add  to  the  valuations  which  the  several  ward  assessors  had  fixed 
upon  new  structures  returned  by  them,  and  also  power  to  add  to  the  valuation  fixed  by 
the  county  auditor  on  new  structures  added  by  him,  the  power  concerned  that  part  of  their 
duties  which  the  law  enjoins  on  them  with  a  view  to  ascertain  the  increase  of  the  prop¬ 
erty  of  the  community  for  the  current  year  that  it  might  be  added  to  the  duplicate 
of  the  preceding  year,  pursuant  to  the  policy  before  alluded  to  of  securing  for  taxation, 
year  by  year,  the  net  increase  resulting  from  the  growth  and  development  of  the 
county.  If  they  did  not  have  such  authority,  then  there  is  no  solid  ground  to  claim 
that,  because  they,  without  warrant  of  law,  added  a  valuation  to  one  man’s  property, 
they  thereby  acquired  power  to  take  from  another’s  a  portion  of  the  valuation  theretofore 
legally  resting  upon  it. 

It  is  urged  in  argument  that  the  petition  is  too  indefinite  to  entitle  the  plaintifi  to  a 
writ  of  mandamus,  that  it  does  not  pray  for  the  performance  of  any  particular  act,  that 
it  leaves  to  the  discretion  of  the  county  auditor  the  manner  in  which  the  reductions  are 
to  be  restored,  and  that  the  court  could  not  tell  whether  the  county  auditor  had  complied 
with  its  order  or  not  if  the  writ  was  issued. 

It  is  no  d(^ubt  true  that  there  are  difficulties  in  the  way  of  a  complete  restoration  of 
these  duplicates,  but  they  are  not  unsurmountable.  When  these  illegal  deductions  were 
made,  the  acts  were  without  warrant  of  law  and  had  no  more  binding  force  than  if  they 
had  been  done  by  any  other  body  of  men  ;  it  at  once  became  and  has  since  remained  the 
duty  of  the  county  auditor  to  ignore  them  to  the  extent  that  they  were  without  the  juris¬ 
diction  of  the  boards.  To  correct  the  error  committed  when  he  transferred  to  the  dupli¬ 
cate  the  deduction  illegally  made  by  annual  boards  of  equalization,  was  a  duty  enjoined 
of  him  by  virtue  of  his  office,  and  this  duty  has  continued  to  rest  upon  him  ever  since. 
The  record  of  the  proceedings  are  or  should  be,  in  his  office,  and  should  provide  the 
means  of  performing  this  duty  by  disclosing  the  proceedings  of  the  board  in  making  the 
illegal  deductions.  And  we  must  assume  that  when  directed  by  the  court  to  perform 
this  duty  he  will  honestly  and  faithfully  endeavor  to  discharge  it  to  the  best  of  his 
ability.  That  the  performance  of  these  duties  may  present  difficulties  requiring  the 
exercise  of  a  sound  judgment,  coupled  with  an  extensive  knowledge  of  the  law,  is  no 
doubt  true,  but  constitutes  no  valid  ground  for  an  omission  to  perform  them.  He  is 
provided  by  law  with  a  legal  adviser,  but  whether  so  provided  or  not,  it  is  a  startling 
proposition  that  a  public  officer  may  decline  to  perform  the  duties  of  his  office  because 
this  discharge  involves  the  solution  of  complicated  questions  of  any  kind.  Whatever 
difficulties  lie  in  his  way,  he  must  bring  to  the  discharge  of  his  duties  such  capacity  and 
experience  as  he  may  possess.  This  court  is  not  called  upon  at  this  time  in  advance  of  a 
trial  in  the  Circuit  Court  to  suggest  the  manner  in  which  these  duties  ought  to  be  per¬ 
formed.  This,  to  the  extent  that  an  issue  is  made  requiring  it,  will,  no  doubt,  be  done 
by  the  Circuit  Court  in  its  judgment  awarding  the  writ. 

The  only  question  now  properly  before  this  court  is  as  to  the  sufficiency  of  the  peti¬ 
tion  as  modified  by  the  admission  of  record,  to  which  allusion  has  before  been  made,  to 
entitle  the  plaintifi  to  some  relief,  and  we  confirm  the  decision  to  that  question.  The 
petition  as  so  modified,  being  sufficient  to  entitle  the  plaintifi*  to  some  relief,  it  was  error 
to  dismiss  the  action.  The  judgment  of  the  Circuit  Court  is  therefore  reversed  and  the 
cause  remanded  to  the  Circuit  Court  for  further  proceedings. 

(To  appear  in  47  Ohio  St.) 


SUPREME  COURT  OF  THE  UNITED  STATES. 


No.  1030 — October  Term,  1888. 


Stewart  B.  Shotwell,  Plaintiff  in  error, 

VS 

}-  In  error  to  the  Supreme  Court  of  Ohio. 

Samuel  A.  Moore,  as  Treasurer  of  Harri¬ 
son  county,  Ohio. 

[  March  5,  1888.] 

Mr.  Justus  Miller  delivered  the  opinion  of  the  Court. 

This  writ  of  error  to  the  Supreme  Court  of  the  State  of  Ohio  brings  up  for  review  a 
judgment  of  that  Court  concerning  the  taxation  by  the  State  authorities  imposed  upon 
the  plaintiff  in  error,  Stewart  B.  Shotwell,  as  the  owner  of  a  certain  amount  of  United 
States  legal  tender  treasury  notes,  commonly  called  ‘‘  greenbacks.”  The  case  was  tried 
in  the  Court  of  Common  Pleas  of  Harrison  county,  Ohio,  by  the  Court  without  a  jury,  by 
consent  of  parties ;  and  that  Court  found  the  following  conclusions  of  facts  and  law, 
under  the  provision  of  the  State  statute,  upon  which  all  the  subsequent  proceedings  have 
been  based : 

The  parties  to  this  cause  having  waived  a  jury,  the  same  came  on  for  trial  to  the 
court,  and  the. parties,  with  a  view  of  excepting  to  the  decision  of  the  court,  upon  the 
questions  of  law  involved  in  the  trial,  having  requested  the  Court  to  state  in  writing  the 
conclusion  of  fact  found  separately  from  the  conclusions  of  law,  and  the  testimony  hav¬ 
ing  been  heard,  the  court  finds  as  conclusions  of  fact  as  follows: 

“That  the  defendant  is  and  formany  years  has  been,  a  resident  of  Harrison  county 
Ohio;  that  on  the  Saturday  preceding  the  second  Monday  of  April,  in  the  years  1881, 
’82,  ’83,  ’84  and  ’85,  the  defendant  had  on  deposit  in  bank,  at  the  town  of  Cadiz,  in  said 
county,  to  his  credit  as  a  general  depositor,  the  following  sums:  In  1881,  $30,900;  in 
’82,  $26,900;  in ’83,  $29,550 ;  in ’84,  $18,560;  in ’85,  $4,700 ;  that  on  said  Saturday  in 
each  of  said  years  he  checked  out  the  said  balance  so  standing  to  his  credit,  and  at  his 
request  the  same  was  paid  to  him  in  United  States  securities,  commonly  called  “green¬ 
backs  ;”  that  on  each  occasion  after  counting  the  money  so  paid  to  him  he  enclosed  the 
same  in  a  package,  wrote  his  name  thereon,  and  returned  tue  same  to  the  officer  of  the 
bank,  requesting  him  to  place  the  same  in  the  bank’s  safe  for  him,  which  was  done.  On 
no  occasion  did  the  defendant  carry  the  money  out  of  the  bank  building ;  and  in  the 
early  part  of  the  next  week  in  each  of  said  years  he  returned  to  the  bank  and  demanded 
his  package,  which  was  given  him,  and  he  opened  the  same  and  delivered  it  to  an  officer 
of  the  bank,  asking  that  the  amount  should  be  placed  to  his  credit  as  a  general  depositor, 
which  was  done;  that  on  each  occasion  the  defendant  drew  out  the  balance  due  him  with 
the  intent  to  obtain  nomtaxabje  securities,  and  thereby  evade  taxation  on  such  bal¬ 
ance  ;  but  that  on  each  occasion  during  the  time  which  intervened  between  the  with¬ 
drawal  and  the  subsequent  deposit  as  a  general  depositor,  he  was  bona  fide  the  ab'-olute 
owner  of  the  money  so  withdrawn,  and  the  same  was  subject  to  his  disposal ;  that  he  did 
not  in  either  of  said  years  list  for  taxation  any  part  of  the  money  so  paid  to  him,  nor 
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did  he  list  the  monthly  average  amount  of  value,  for  the  time  he  held  or  controlled  the 
same  within  the  preceding  year,  of  any  moneys,  credits,  or  other  effects  within  that 
time  invested  in  or  converted  into  the  said  securities  so  by  him  drawn  out  of  bank,  and 
that  said  monthly  average  amount  so  invested  by  the  defendant  in  such  securities  with¬ 
in  the  years  respectively  preceding  the  drawing  out  of  said  moneys,  was  the  amount  so 
drawn  out  at  the  end  of  the  year ;  that  the  auditor  of  said  county  placed  said  several 
sums  upon  the  duplicate  of  said  county  for  the  year  1885,  except  for  the  year  1885,  he 
erroneously  placed  $4,949,  with  fifty  per  cent  added  thereto,  making  $7,420,  whereas,  the 
data  before  him  by  which  he  should  have  been  controlled  authorized  only  $4,700,  which, 
with  fifty  percent,  added,  would  make  $7,050;  and  the  court  further  finds  that  the 
amount  of  taxes  chargeable  upon  the  aggregate  of  said  several  sums,  if  the  same  are  sub¬ 
ject  to  taxation,  is  $2,317.05,  and  that  said  duplicate  was  delivered  to  the  treasurer  of 
said  county  for  collection.” 

“And  the  court  being  of  opinion  that,  upon  the  facts  so  found,  the  law  of  this  case 
is  with  the  defendant,  it  is  thereupon  considered  that  the  defendant  recover  of  the  plain- 
tifi*  his  costs  herein  expended,  taxed  at  $20.60 ;  to  which  ruling  of  the  court  as  to  the  law 
of  the  case,  and  to  the  judgment  so  rendered  theplaintifi  excepts.” 

The  case  was  taken  by  appeal  to  the  Circuit  Court  of  the  State,  where  the  decision 
of  the  Court  of  Common  Pleas  was  reversed,  and  judgment  rendered  for  the  amount  of 
the  tax  sued  for  against  Shotwell.  This  was  carried  to  the  Supreme  Court  of  the  State,  in 
which  the  decision  of  the  Circuit  Court  was  afiirmed.  To  review  that  judgment  this 
writ  of  error  is  prosecuted. 

The  error  assigned  is  that  the  tax  levied  and  enforced  by  this  judgment  was  upon  the 
notes  of  the  United  States,  which  is  forbidden  by  the  Revised  Statutes  of  the  United 
States  in  the  following  language ; 

Sec.  3071.  All  stocks,  bonds,  treasury  notes,  and  other  obligations  of  the  United 
States  shall  be  exempt  from  taxation  by  or  under  State  or  municipal  or  local  authority.” 

And  that  Supreme  Court  of  Ohio  erred  in  holding  that  Section  2737  of  the  Revised 
Statutes  of  the  State,  passed  June  20,  1879,  to  take  effect  January  1, 1880,  is  not  in  viola¬ 
tion  of  nor  repugnant  to  the  section  above  quoted. 

It  is  not  controverted  by  counsel  for  defendant  in  error  that  under  the  United 
States  law  the  greenbacks  were  not  subject  to  taxation;  or  that  if  the  Ohio  Statute  when 
properly  construed,  authorizes  such  taxation  it  is  to  that  extent  invalid.  But  the  ques¬ 
tion  presented  to  us  for  consideration  is  whether  the  tax  levied  in  this  case  by  the  au¬ 
thorities  of  the  State  was  a  tax  upon  the  legal  tender  notes  issued  by  the  government  in 
the  hands  of  Shotwell. 

It  is  conclusively  shown  by  the  finding  of  facts,  that  prior  to  the  day  to  which  the 
assessment  of  property  for  taxation  relates  by  the  Jaws  of  Ohio,  Shotwell  had  in  his 
bank  on  general  deposit,  subject  to  his  order,  at  the  town  of  Cadiz,  in  the  county  of  Har¬ 
rison,  in  the  previous  years  of  1881,  1882,  1883,  1884  and  1885,  the  sums  of  money  on 
which  the  taxes  here  in  controversy  were  assessed ;  but  it  is  claimed  by  him  that,  a  day 
or  two  previous  to  that  fixed  by  statute,  he  had,  in  each  of  those  years,  drawn  out  the 
balance  of  his  general  deposit  account  on  a  check,  and  in  each  case  receiving  the  amount 
of  it  in  legal  tender  notes,  had  put  them  into  a  package,  which  he  inclosed  in  an  envel¬ 
ope,  and  placed  with  the  bank  as  a  special  deposit,  writing  his  name  thereon,  and  re¬ 
questing  the  bank  to  put  it  in  its  safe  for  him,  which  was  done. 

Arguing  from  the  proposition  that  the  assessment  for  an  entire  year,  under  the 
laws  of  Ohio,  must  be  made  on  the  particular  day  mentioned  in  the  statute,  and  that 
these  greenbacks  were  his  property  on  that  day,  it  is  insisted,  with  great  earnestness  by 
counsel,  that  the  amount  of  the  package  thus  on  special  deposit  on  that  day  could  not 
be  taxed  by  the  State  authorities.  To  this  general  proposition  there  does  not  appear  to 
be  any  valid  objection  if  the  thing  done  had  been  in  the  ordinary  course  of  business, 
and  the  conversion  of  his  general  deposit  in  the  bank  into  a  private  package  of  green¬ 
backs,  exempt  from  taxation,  were  free  from  illegal  purpose  or  fraudulent  motive.  But 
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since  it  is  found  as  a  matter  of  fact  that  the  whole  transaction  was  made  for  the  purpose 
of  evading  taxation  on  the  amount  of  his  general  deposit  on  the  day  it  was  exchanged 
for  greenbacks,  and  that  there  was  no  purpose  of  permanently  changing  the  amount  of 
the  deposit  in  the  bank  subject  to  his  order,  and,  as  such,  liable  to  taxation,  it  is  argued 
by  counsel  that  it  was  a  fraud  upon  the  revenue  laws  of  the  State  of  Ohio. 

For  all  of  the  years  mentioned  the  same  process  was  gone  through  with,  and  in  every 
instance,  within  a  week  after  the  assessment,  the  plaintiff  in  error  took  the  same  green¬ 
backs  which  he  had  placed  on  special  deposit  and  immediately  restored  them  to  the 
bank  as  a  general  deposit,  subject  to  his  order ;  in  other  words,  he  remanded  the  amount 
to  the  condition  in  which  it  would  have  been  liable  to  taxation,  if  the  period  of  assess¬ 
ment  were  not  limited  to  the  particular  day  mentioned  in  the  statute. 

It  does  not  need  the  finding  of  the  court  below  as  a  fact  to  show  that  this  was  an 
evasion,  and  a  discreditable  one,  of  the  taxing  laws  of  the  State,  if  it  could  be  made  suc¬ 
cessful.  It  is,  therefore,  urged  that  on  this  ground  alone — the  illegal  purpose  for  which 
the  transactions  were  made  in  the  bank — the  court  should  hold  the  plaintiff  in  error 
liable  to  taxation  for  the  amount  thus  converted.  Several  decisions  on  this  subject  by 
State  courts,  holding  this  view,  are  cited  in  the  brief  by  counsel.  They  are  directly  in 
point,  and  relate  to  attempts  of  precisely  the  same  character  to  effect  a  similar  evasion 
of  taxation  on  property  otherwise  liable  thereto.  Among  these  are  Holly  Springs  Sav¬ 
ings  and  Ins.  po.  v,  Marshall  County,  52  Miss.,  281 ;  Jones  v.  Seward  County,  10  Neb.,  154 ; 
and  Poppleton  ’Yamhill  County,  8  Oregon,  337,  From  the  latter  case  we  quote  the 
following  language ; 

“  If  a  taxpayer,  having  a  large  amount  of  notes  and  mortgages,  in  order  to  escape 
the  payment  of  taxes  on  the  same,  borrows  a  sum  of  money  of  a  person  residing  out  of 
the  county,  and  deposits  with  his  creditor  such  notes  and  mortgages,  for  the  purpose  of 
avoiding  the  payment  of  taxes  on  the  same,  such  notes  are  taxable  in  the  county  where 
such  taxpayer  resides ;  and  such  deposit  or  transfer  is  a  fraud  on  the  revenues  of  the 
county.” 

And  this  court  in  Mitchell  v.  Commissioners  of  Leaven  won  h  County,  91 U.  S.,  206,  de¬ 
nounces  conduct  precisely  similar  to  that  of  the  plaintiff  in  error  in  this  case,  in  the 
following  language: 

“  United  States  notes  are  exempt  from  taxation  by  or  under  state  or  municipal 
authority  ;  but  a  court  of  equity  will  not  knowingly  use  its  extraordinary  powers  to  pro¬ 
mote  any  such  scheme  as  this  plaintiff  devised  to  escape  his  proportionate  share  of  the 
burdens  of  taxation.  His  remedy,  if  he  has  any,  is  in  a  court  of  law.” 

The  circumstances  of  that  case  are  precisely  like  those  in  the  case  before  us.  The 
tax  payer  converted,  in  the  same  manner  as  Shotwell  did,  about  nineteen  thousand  dol¬ 
lars  in  current  funds  on  general  deposit  in  his  bank  into  the  same  value  in  greenbacks, 
and  placed  them  in  a  package  which  he  put  in  a  vault  of  the  bank  for  safe  keeping. 
This  was  on  February  28.  On  March  3,  following,  he  withdrew  this  package  and 
deposited  the  notes  to  his  general  credit.  This  was  done  for  the  sole  purpose  of  escaping 
taxation  upon  his  money  on  deposit  in  the  bank.  That  case  only  differs  from  the  one 
at  bar  in  the  fact  that  the  revenue  officer  proceeded  to  collect  the  tax  assessed  by  distress, 
which  compelled  the  defendant  to  resort  to  a  court  of  equity  to  enjoin  the  proceedings; 
but  this  court  held  that  the  transaction  was  so  inequitable  that  it  would  not  be  sustained 
in  a  court  of  chancery. 

Instead  of  pursuing  that  method  of  collecting  the  tax  in  the  present  case,  as  the 
treasurer  of  the  county  had  a  right  to  do  under  the  laws  of  Ohio,  he  brought  an  action 
at  law  against  the  taxpayer.  It  is  now  asserted  that  although  the  opinion  of  this  court 
in  Mitchell  v.  Commissioners  of  Leavenworth  County  holds  that  the  party  assessed  can 
have  no  relief  in  a  court  of  equity,  still  he  might  have,  when  sued  at  law,  or  in  any 
manner,  where  the  issue  could  be  heard  in  a  court  of  law  as  distinguished  from  a  court 
of  equity. 
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All  these  decisions  show  that  the  courts  look  upon  this  transaction  as  indefensible, 
and  consider  it  an  improper  evasion  of  the  duty  of  the  citizen  to  pay  his  share  of  the 
taxes  necessary  to  support  the  government  which  is  justly  due  on  his  property. 

Waiving  the  question  whether  these  equitable  considerations  would  constitute  a 
defense  in  an  action  at  law  to  collect  the  tax  in  suit,  we  proceed  to  inquire  whether  the 
statute  of  Ohio  made  all  assessments  for  taxes  relate  by  an  iron  rule  to  the  day  preceding 
the  second  Monday  in  April,  and  to  property  possessed  on  that  particular  day,  and  that 
only.  Is  such  a  construction  of  the  law  of  the  State  of  Ohio  a  proper  one? 

It  is  to  be  conceded  that  a  state  may  make  the  ownership  of  property  subject  to 
taxation  relate  to  any  day  or  days,  or  period  of  the  year,  it  may  think  proper,  and  that 
the  selection  of  a  particular  day  on  which  returns  are  to  be  made  by  ‘taxpayers  of  their 
property  for  the  purpose  of  assessment  does  not  necessarily  preclude  the  making  of 
assessments  as  of  other  periods  of  the  year.  The  State  of  Ohio,  like  many  and  perhaps 
most  of  the  other  states,  collects  from  the  business  and  property  subject  to  taxation  for 
the  year  preceding  the  specified  date,  the  elements  of  an  assessment  of  a  tax  to  be  paid  by 
the  taxpayer  for  the  year  succeeding  that  date,  and  it  basin  several  instances  recognized 
the  fact  that  an  assessment  which  assumed  that  all  property  should  only  be  assessed  to 
those  who  were  the  owners  of  it  on  the  precise  date  named  was  not  a  just  apportionment. 
Assessments  of  land  are  made  once  in  ten  years,  with  such  additions  every  year  as  the 
value  of  improvements  justifies.  So  in  the  case  of  merchants  engaged  in  buying  and 
selling  goods,  the  stock  on  hand  on  that  day  might  be  either  the  largest  or  the  smallest 
of  any  period  during  the  year  preceding.  If  it  were  either,  a  tax  intended  to  be 
governed  by  the  amount  of  property  owned  or  held  by  them  during  such  year,  would  be 
evidently  unjust  to  them  or  the  State. 

To  avoid  this  evil  the  statute  of  Ohio  provides  for  the  ascertainment  of  the  monthly 
average  amount  or  value  of  the  property  or  goods  in  which  such  parties  were  dealing, 
and  for  the  assessment  for  taxation  on  that  basis.  Many  kinds  of  business  must  be  of 
this  character. 

The  Legislature  perceiving  the  facility  with  which  negotiable  securities  and  other 
rights  and  credits  which  were  liable  to  taxation  might  be  exchanged  for  greenbacks 
at  the  time  the  assessment  for  taxation  was  made,  and  after  the  assessment  was  over, 
replaced  in  the  form  in  which  they  had  been,  applied  this  principle,  by  special  provision 
of  the  statute,  to  that  form  of  property,  in  this  they  showed  a  wise  forecast.  So  far  as 
we  can  see,  the  statute  which  does  this,  does  not  tax  the  citizens  for  the  greenbacks  which 
he  may  have  held  at  any  time  during  the  year,  but  taxes  him  on  the  money,  credits  or 
other  capital  which  he  has  had  and  used,  according  to  the  average  monthly  amount  he 
has  so  held. 

Such  we  understand  to  be  the  purpose  and  effect  of  the  section  complained  of  by 
counsel,  to-wit,  subdivision  sixteen  of  Section  2737  of  the  Revised  Statutes  of  Ohio.  We 
do  not  see  any  objection  to  that  state  endeavoring  to  arrive  at  the  average  monthly 
amount  or  value  of  the  moneys,  credits  or  other  effects  of  the  citizen  subject  to  taxation 
within  the  preceding  year,  and  ascertaining  in  a  similar  manner  the  average  amount  of 
his  securities,  either  state  or  national,  for  the  same  period,  not  subject  to  taxation, 
in  order  to  fix  a  basis  for  assessment.  It  is  certainly  a  much  more  equitable  mode 
of  determining  how  much  of  his  property  for  the  year  preceding  the  assessment  is  liable 
to  taxation,  and  how  much  is  exempt,  and  more  nearly  effects  the  purpose  of  the  federal 
statute  as  well  as  that  of  the  State  of  Ohio,  to  exempt  the  one  and  tax  the  other,  than  a 
rule  which  assumes  that  the  condition  of  the  means  and  property  of  the  taxpayer  at  a 
certain  hour  of  a  particular  day  in  the  year  shall  constitute  the  basis  of  his  taxation  for 
the  entire  year. 

It  needs  no  other  evidence  that  the  rule  adopted  by  the  State  of  Ohio  is  the  better 
one  than  the  case  before  us,  by  which  a  possessor  of  large  means  subject  to  taxation 
during  every  day  in  the  year  but  one,  may  escape  the  payment  of  any  tax  on  all  his 
property  if  the  trick  resorted  to  in  the  present  case  be  successful ;  and  the  cases  which 
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we  have  cited  from  the  other  state  courts,  as  well  as  the  opinion  referred  to  of  this  court, 
clearly  show  the  wisdom  of  the  Legislature  of  Ohio  in  protecting  itself  agains  the  effects 
of  the  rule  here  contended  for. 

Section  2737  of  the  Ohio  Statutes,  which  prescribes  the  character  of  the  statements 
to  be  made  by  persons  holding  moneys,  credits  or  investments,  such  as  are  prescribed, 
and  which  are  subject  to  taxation,  declares  that  such  statement  shall  truly  and  distinctly 
«et  forth,  among  other  things  “  moneys  on  hand  or  on  deposit  subject  to  order,  ”  and  “  the 
amount  of  credits  as  hereinbefore  defined.  ”  Subdivision  16  requires  a  statement  of  “  the 
monthly  average  amount  or  value,  for  the  time  he  held  or  controlled  the  same,  within 
the  preceding  year,  of  all  moneys,  credits  or  other  efiects  within  that  time  invested  in, 
or  converted  into  bonds  or  other  securities  of  the  United  States  or  this  State,  not  taxed, 
to  the  extent  he  may  hold  or  control  such  bonds  or  securities,  on  said  day  preceding  the 
second  Monday  of  April ;  and  any  indebtedness  created  in  the  purchase  of  such  bonds  or 
securities  shall  not  be  deducted  from  the  credits  under  the  fourteenth  item  of  this 
section.  ” 

Of  the  right  of  the  State  of  Ohio  to  make  this  provision,  we  have  no  doubt.  Its 
purpose  is  not  to  enable  that  State  to  tax  the  securities  of  the  United  States,  but  to  per¬ 
mit  it  to  tax  other  investments,  moneys  on  hand  and  on  deposit  subject  to  order,  while  it 
combines  in  the  same  exemption  the  securities  of  the  general  government  and  those  of 
the  State.  We  know  of  no  principle  which  forbids  that  State  for  taking  the  whole  period 
of  a  business  year  already  past  as  the  best  means  of  ascertaining  how  much  the  taxpayer 
shall  be  required  to  pay  on  property  which  is  admitted  to  be  taxable,  and  how  much  he 
shall  deduct  for  the  non-taxable  securities  of  the  State  and  of  the  United  States. 

As  this  was  the  method  under  which  the  plaintiff  in  error  in  this  case  was  taxed, 
and  as  he  was  charged  with  no  more  than  he  was  liable  to  pay  under  a  wise  and  equit¬ 
able  law,  we  do  not  see  any  error  in  the  judgment  of  the  Supreme  Court  of  Ohio,  and  it 
is  accordingly 

Affirmed. 

Mr.  Justice  Bradley  :  I  dissent  from  the  judgment.  I  do  not  defend  Mr.  Shotwell, 
but  it  is  a  question  of  law,  and  the  law  of  Ohio  seems  to  me  repugnant  to  the  act  of 
Congress  which  exempts  the  securities  of  the  United  States  from  taxation. 

The  law  is  this  :  The  property  that  a  man  has  on  the  second  Monday  in  April  is 
the  amount  of  property  which  he  is  to  return  for  taxation  that  year.  Now,  if  a  man 
chooses  to  buy  United  States  securities  one  month  or  one  day  before  that  time  he  has  a 
perfect  right  to  do  it,  and  as  the  act  of  Congress  declares  that  United  States  securities 
shall  not  be  taxed,  the  state  has  no  right  to  tax  him  for  them.  But  the  Legislature  of 
the  State  of  Ohio  undertook  to  get  around  that  law  in  this  vt  ay  :  They  say  that  a  man 
shall  not  be  exempted  from  taxation  for  United  States  securities  owned  by  him  on  the 
second  Monday  in  April,  only  in  proportion  to  the  time  that  he  has  held  them,  so  that 
if  he  has  held  them  only  one  day,  he  would  be  exempted  only  one-365th  part  of  the  amount ; 
whilst,  if  the  man  of  whom  the  taxpayer  bought  them,  held  them  364  days,  he  would 
get  no  exemption  at  all ;  he  would  be  taxable  for  the  consideration  which  he  received 
for  the  securities  and  which  he  held  on  the  second  Monday  in  April.  Therefore,  in  Ohio 
United  States  securities  are  only  exempted  from  taxation  in  a  limited  manner,  that  is, 
in  proportion  to  the  time  they  have  been  held.  All  other  property  is  treated  differ¬ 
ently.  If  any  thing  is  unconstitutional,  it  seems  to  me  that  this  is. 

True  copy. 

James  H.  M.  Kenney, 

Clerk  Supreme  Court  U.  S. 


Test : 


IN  THE  SUPREME  COURT  OF  OHIO. 


ALVAH  BRADLEY  et  al.  v.  LEVI  F.  BAUDER,  Auditor  of  Cuyahoga  County, 


STATEMENT. 

[This  cause  arose  in  the  Common  Pleas  of  Cuyahoga  county.] 

To  the  petition  of  the  plaintiffs,  the  defendant  filed  a  general  demurrer,  and  sup¬ 
ported  the  same  by  the  case  of  Worthington  v.  Sebastian,  25th  O.  State  R.,  page  1. 

That  court  sustained  the  demurrer  and  dismissed  the  petition.  ' 

Plaintiffs  then  appealed  to  the  District  Court  of  said  county.  And  upon  the  motion 
of  the  plaintiffs,  said  cause  was  reserved  by  the  District  Court  of  that  county  into  this 
court  for  decision. 

And  the  question  now  arises  upon  the  demurrer.  Do  the  facts  stated  in  the  petition 
constitute  a  good  cause  of  action  against  this  defendant  ? 

THE  PETITION  STATES: 

First.  The  plaintiffs  are  jointly  interested  in  this  action  and  in  obtaining  the  relief 
sought. 

Second.  That  all  of  said  plaintiffs  are  the  owners  of  stock  in  corporations  foreign 
to  Ohio — and  the  amounts  of  stocks  which  they  severally  own  are  correctly  stated  in  the 
schedule  attached  to  said  petition. 

Third.  That  they  have  made  returns  of  their  personal  property  for  the  year  1879; 
and  though  they  were  the  owners  of  said  stocks  on  the  day  preceding  the  second  Mon¬ 
day  in  April,  1879,  yet  these  stocks  or  their  values  were  not  included  in  said  returns. 

Fourth.  That  the  Board  of  Equalization  of  said  county  has  directed  the  county 
auditor  to  place  the  values  of  said  stocks  upon  the  duplicate  for  taxation,  at  the  values 
fixed  by  said  board,  which  values  are  stated  in  the  schedule  attached  to  said  petition  ; 
and  that  said  auditor  will  do  so  unless  restrained  by  the  action  of  the  court. 

Fifth.  “  That  each  and  all  of  said  companies  are  corporations  of  the  states  respect¬ 
ively  creating  them,  from  whom  all  their  franchises  are  derived,  and  where  the  business 
they  do  is  transacted,  and  own  and  hold  all  the  property,  franchises  and  rights  by  them 
respectively  possessed  or  held  and  owned  by  their  respective  stockholders  in  the  states  so 
respectively  creating  them,  and  no  part  or  either  of  them  is  located  in  the  State  of  Ohio, 
or  to  the  juris'liction  of  legislative  authority  of  said  State.” 

Sixth.  That  the  entire  property  of  each  and  every  of  said  corporations  is  entered 
for  taxation  and  taxed  in  the  several  states  where  they  are  respectively  located,  and 
that  their  respective  properties  are  so  entered  for  taxation  for  the  year  1879. 

Seventh.  That  the  plaintiffs  have  protested  against  the  action  of  said  board  and 
auditor. 

Eighth.  That  the  action  of  the  Board  of  Equalization  and  the  proposed  action  of 
said  auditor  are  illegal  and  oppressive,  and  is,  in  effect,  subjecting  the  plaintiffs  to 
double  taxation  upon  their  respective  interests  in  the  property  of  said  several  corp  orations. 

Ninth.  That  they  believe  that  the  stocks  thus  held  by  them  cannot  be  taxed 
within  this  State. 


43 


Tenth.  They  pray  that  the  decision  of  the  court  may  be  that  said  stocks  are  not 
taxable,  and  for  an  injunction,  etc. 

QUESTIONS  RAISED  BY  THE  DEMURRER, 

First.  Are  these  plaintiffs,  under  the  act  of  the  Legislature,  May  11, 1878,  75th  Ohio 
Laws,  page  436,  required  to  return  for  taxation  this  stock  which  they  hold  and  own  in 
foreign  corporations? 

Second.  Does  the  fact  that  these  companies  pay  taxes  upon  their  personal  property 
and  real  estate,  in  those  states  where  they  have  been  incorporated,  excuse  these  stock¬ 
holders  who  are  residents  of  Ohio,  from  returning  the  stocks  owned  and  held  by  them 
for  taxation  in  this  State  ? 

Third.  Is  such  taxation  double  ? 

Fourth.  Is  such  taxation  illegal  or  oppressive? 

Fifth.  In  the  case  of  the  Adams  Express  Company,  concerning  which  it  is  averred 
that  it  pays  taxes  upon  some  portion  of  property  which  it  owns  in  this  State — does  such 
fact  excuse  the  person  who  owns  its  stock’from  returning  it  for  taxation  ? 

Sixth.  If  the  law  shall  be  found  to  authorize  such  taxation,  is  the  law  constitu¬ 
tional? 

Marvin,  Laird  &  CADvrELL, 

Attorneys  for  Defendant. 


STATEMENT  BY  PLAINTIFFS’  ATTORNEY. 

This  action,  involving  questions  common  to  all  the  plaintiffs,  and  by  consent, 
jointly  prosecuted,  is  brought  to  enjoin  the  defendant  from  placing  on  the  duplicate  for 
taxation,  certain  property  particularly  described  in  the  petition,  and  the  questions  arise 
on  a  demurrer  to  this  petition. 

The  property  sought  to  be  taxed  is  capital  stock,  owned  by  the  plaintiffs  in  corpora¬ 
tions  created  by  and  located  in  other  states,  which  may  be  conveniently  divided  into 
four  classes : 

First.  Mining  companies,  organized  for  the  purpose  of  mining  ore  or  coal  from 
lands  situated  in  the  states  in  which  such  companies  are  organized. 

Second.  Railroad  companies,  owning  and  operating  railroads  in  the  states  respect¬ 
fully  creating  them,  no  part  of  which  extend  into  this  State. 

Third.  Manufacturing  companies,  whose  property  and  business  and  seat  of  opera¬ 
tions  are  wholly  within  the  states  creating  them. 

Fourth.  An  express  company,  created  by  and  located  in  the  state  of  New  York, 
whose  lines  extend  into  this  State  and  other  states. 

In  respect  to  them  all  it  is  averred  in  the  petition,  and  stands  admitted  by  the  de¬ 
murrer,  that  the  franchises  of  these  companies  are  wholly  derived  from  the  states  where 
they  are  respectively  located ;  that  their  capital  stock  is  all  invested  in  real  estate  and 
other  fixed  property  there,  where  their  business  is  all  transacted ;  and  no  part  of  either 
is  within  this  State  or  subject  to  its  jurisdiction. 

That  all  the  property  of  each,  in  which  its  entire  capital  stock  is  invested,  is  there 
annually  listed  and  taxed,  and  in  the  state  of  Illinois,  the  capital  stock  and  franchise  in 
addition,  and  in  the  state  of  Michigan  a  tonnage  tax  is  also  imposed  upon  all  ore  taken 
from  the  mines ;  and  that  the  express  company  pays  a  tax  in  this  state  upon  all  that 
portion  of  its  property  employed  in  the  prosecution  of  its  business  here. 

Upon  this  state  of  facts,  and  supposing  the  case  open  for  consideration  upon  prin¬ 
ciple,  I  shall  endeavor  to  maintain  that  neither  the  constitution  and  the  laws  of  this 
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State,  nor  the  necessary  limitations  on  its  authority,  will  allow  the  taxation  upon  these 
interests,  existing  only  in  real  and  fixed  property  in  other  states,  and  there  rightfully 
taxed,  interests  in  no  way  created  or  protected  by  our  laws,  and  wholly  foreign  to  our 
territorial  jurisdiction. 

K.  P.  Eanney, 

Attorney  for  Plaintiffs. 


IN  THE  SUPREME  COURT  OF  OHIO. 


No.  680. 


ALVAH  BR4DLEY  et  al.  v.  LEVI  F,  BAUDER,  Auditor  of  Cuyahoga  County, 


Reserved  in  the  District  Court  of  Cuyahoga  County. 
R.  P.  RANNEY,  Attorney  for  Plaintiffs. 

MARVIN,  LAIRD  &  CADWELL,  Attorneys  foi\  Defendant. 


STATEMENT. 

This  action  was  brought  to  enjoin  the  auditor  of  the  county  of  Cuyahoga  from  plac¬ 
ing  upon  the  duplicate  for  taxation,  in  pursuance  of  a  direction  from  the  Board  of 
Equalization  of  the  city  of  Cleveland,  investments  in  the  capital  stock  of  corporations 
created  in  other  states,  owned  by  the  plaintiffs,  residents  of  this  State. 

The  corporations  were  railroad,  mining,  manufacturing,  and  express  companies,  and 
each  derived  its  franchise  wholly  from  the  state  where  it  was  located. 

The  petition  avers  that  their  capital  stock  is  all  invested  in  real  estate  and  other 
fixed  property,  situated  in  other  states,  where  the  same  is  annually  listed  and  taxed,  and 
where  their  entire  business  is  transacted ;  and  that  no  part  of  either  is  within  this  State, 
or  subject  to  its  jurisdiction. 

The  defendant  demurred  to  the  petition  for  want  of  sufficient  facts  to  constitute  a 
cause  of  action. 

On  appeal  to  the  District  Court,  a  preliminary  injunction  was  granted,  and  on 
plaintifl[’s  motion  the  cause  was  reserved  for  decision  by  this  court. 

SYLLABUS. 

Held :  1.  By  the  provisions  of  the  act  of  May  11,  1878  (75  O.  L.,  436),  an  owner, 
residing  in  Ohio,  of  shares  of  stock  in  a  foreign  corporation,  is  required  to  list  the  same 
for  taxation,  notwithstanding  the  capital  of  the  corporation  is  taxed  in  the  state  where 
the  corporation  is  located. 

2.  The  provisions  of  said  act  subjecting  such  shares  of  stock  so  owned  to  taxation 
in  this  State,  are  not  in  conflict  with  the  constitution. 

OPINION. 

Boynton,  J.  : 

The  sole  question  arising  upon  the  demurrer  to  the  petition,  is  whether  the  shares 
of  stock  in  corporations  created  in  other  states,  which  shares  are  owned  by  persons  resid¬ 
ing  here,  are  taxable  under  our  constitution  and  laws,  where  the  capital  stock  of  the 


corporation  is  invested  in  real  and  fixed  property  situated  in  the  state  in  which  the  cor¬ 
poration  exists,  and  where  by  the  laws  of  such  state  the  same  is  required  to  be  listed  for 
taxation. 

The  claim  of  the  learned  counsel  for  the  plaintiffs  is,  that  the  right,  in  such  case, 
to  levy  and  collect  a  tax  upon  the  shares  of  stock  of  such  owner,  finds  no  warrant  either 
in  the  constitution  or  the  statute. 

The  constitutional  power  to  tax  shares  of  stock  in  foreign  companies,  owned  by 
residents  of  Ohio,  was  directly  involved  in  Worthington  et  ux.  vs.  Sebastian,  25  Ohio 
State,  1,  in  which  case  it  was  held,  that  the  duty  imposed  by  the  statute  to  tax  such 
shares  was  neither  in  violation  of  the  constitution  of  the  State,  nor  of  the  United  States. 

The  question  arose  under  the  act  of  1859  (2  S.  &  C.,  1438) ;  but  the  provisions  of 
this  act,  in  respect  to  property  made  subject  to  taxation,  were  substantially  the  same  as 
those  of  the  act  of  1878,  under  which  the  right  is  asserted  to  tax  the  shares  of  the  plain¬ 
tiff  in  foreign  companies. 

It  therefore  follows  that  if  that  case  was  correctly  determined,  it  is  decisive  of  the 
present.  We  have  carefully  examined  the  grounds  on  which  it  rests,  and  are  entirely 
satisfied  with  the  conclusion  there  reached. 

No  provision  of  the  constitution  is  more  explicit  in  its  terms  than  that  relating  to 
the  subject  of  taxation.  With  few  exceptions  in  which,  from  consideration  of  public 
policy,  a  discretion  is  left^to  the  Legislature  to  impose  a  tax  or  not,  the  constitution  im¬ 
peratively  enjoins  the  passage  of  laws  taxing  by  a  uniform  rule,  “  all  moneys,  credits, 
investments  in  stock,  joint  stock  companies,  or  otherwise;  and  also  all  real  and  personal 
property,  according  to  its  true  value  in  money.  ”  Article  12,  §  2. 

In  pursuance  of  this  requirement,  it  was  provided  by  this  act  of  1878,  that“  all  prop- 
perty,  whether  real  or  personal,  in  this  state,  and  whether  belonging  to  individuals  or 
corporations ;  and  all  moneys,  credits,  investments  in  bonds,  stocks  or  otherwise,  of  per¬ 
sons  residing  in  this  state,  shall  be  subject  to  taxation,  except  only  such  as  may  be  ex¬ 
pressly  exempted  therefrom.” 

Thus,  both  the  constitution  and  the  statute  expressly  name  “  investments  in  stocks  ” 
as  one  of  the  subjects  of  taxation,  without  any  restriction  or  limitation  as  to  the  place  or 
state  were  such  “  stocks  ”  may  be  authorized  or  issued.  And  that  the  meaning  of  the 
term  should  admit  of  no  doubt,  it  was  declared  “  to  include  all  moneys  invested  in  the 
capital  or  stock  of  any  association,  corporation,  joint  stock  company,  or  other  company, 
the  capital  or  stock  of  which  is  or  may  be  divided  into  shares,  which  are  transferable  by 
each  owner,  without  the  consent  of  the  other  partners  or  stockholders  for  the  taxation  of 
which  no  special  provision  is  made  by  law,  held  by  persons  residing  in  this  state,  either 
for  themselves  or  others.  ” 

It  is  moreover  provided  by  the  first  section  of  said  act  defining  the  property  subject 
to  taxation,  that  the  term  “  personal  property  ”  should,  inter  alia,  be  held  “  to  mean  and 
include,  e^ery  share,  portion  or  interest  in  the  capital  stock  of  a  corporation;  ”  and  by 
Section  13  of  the  act  relating  to  the  listing  of  property,  it  was  further  declared,  that 
“  property  of  every  description,  moneys  and  credits,  investments  in  bonds,  stocks,  joint 
stock  companies,  or  otherwise,  shall  be  listed  in  the  name  of  the  person  who  was  the 
owner  thereof  on  the  day  preceding  the  second  Monday  of  April,  in  each  year  ;  but  no 
person  shall  be  required  to  list  for  taxation  any  share  or  shares  of  the  capital  stock  of 
any  company,  the  capital  stock  of  which  is  taxed  in  the  name  of  such  company.  ” 

In  view  of  these  provisions,  it  is  perfectly  obvious  that  shares  of  stock  in  corpora¬ 
tions  wherever  located,  owned  by  our  citizens,  are  subject  to  taxation,  except  in  cases 
falling  within  the  operation  to  the  proviso  of  Section  13,  and  provided  that  the  statute  is 
open  to  no  constitutional  objection.  The  proviso  of  the  13th  section  exempting  from 
taxation  any  share  or  shares  of  stock  in  any  company,  the  capital  stock  of  which  is  taxed 
in  the  name  of  the  company,  is  a  substitute  for  the  same  provision  found  in  the  first 
clause  of  Section  59  of  the  act  of  1859,  It  had  in  that  act,  and  has  in  the  act  of  1878  no 
reference  to  shares  of  stock  in  foreign  companies.  It  is  only  where  the  capital  stock  of 
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the  company  is  required  to  be  taxed  in  Ohift,  that  the  right  to  such  exemption  obtains. 
The  capital  of  the  corporation  is  the  property  of  the  corporation,  and  it  can  only  be 
taxed  in  the  state  where  the  property  is  located.  The  right  of  taxation  is  limited  to  per¬ 
sons,  property  and  business  within  the  jurisdiction  of  the  state  where  the  right  is  attemp¬ 
ted  to  be  exercised.  Railroad  Company  v.  Pennsylvania,  15  Wall.,  300.  Investments  in 
stocks  in  foreign  companies  owned  by  residents  here,  if  property  within  the  state,  are  not 
only  made  subject  to  taxation  by  the  constitution,  but  as  we  have  seen,  their  taxation  is 
expressly  required  by  the  statute. 

It  is,  however,  contended,  that  because  the  capital  of  the  company  is  invested  in 
real  and  fixed  property  in  the  state  where  the  corporation  is  located,  and  in  which  state 
taxes  upon  the  same  are  regularly  levied  and  paid,  a  tax  here  upon  the  shares  of  stock 
of  those  residing  here,  is  a  tax  upon  the  same  property,  and  therefore  results  in  double 
taxation. 

The  argument  is :  That  the  capital  of  the  corporation  is  invested  in  property  which 
is  taxed  in  the  name  of  the  corporation,  and  that  the  shares  in  the  capital  stock,  when 
owned  by  individuals,  only  represent  proportions  in  the  ownership  of  such  property,  and 
hence  to  tax  the  shares  is  another  mode  of  taxing  the  property  of  the  corporation,  and 
that  a  tax  upon  both,  although  the  tax  upon  one  is  imposed  by  another  state,  violates 
the  rule  or  principle  of  equality  established  by  the  constitution.  This  argument,  how¬ 
ever  plausible  it  seems,  has  never  meet  with  favor  from  the  courts.  Double  taxation,  in 
a  legal  sense,  does  not  exist,  unless  the  double  tax  is  levied  upon  the  same  property 
within  the  same  jurisdiction.  Here  the  property  owned  by  the  plaintiffs  is  not  only  the 
same  as  that  owned  by  the  corporation,  but  its  situs,  as  far  as  shares  of  stock  are  capable 
of  one,  is  in  a  different  state. 

The  capital  of  a  corporation,  whatever  invested  in,  and  the  individual  shares  of 
stock,  are  distinct  species  of  property.  Farrington  v.  Tennessee,  65  U.  S.,  997.  The 
owner  of  a  share  of  stock  owns  no  part  of  the  capital  of  the  company.  Watson  v. 
Sprately,  10  Exch.,  236.  The  corporation  is  its  sole  owner,  holding  the  same,  it  is  true, 
in  trust,  for  the  purposes  for  which  the  corporation  was  created,  and  upon  its  winding 
up,  for  th,e  benefit  of  creditors  and  shareholders.  The  ownership  of  a  share  of  stock  is 
but  the  ownership  of  the  right  to  participate,  from  time  to  time,  in  the  net  profits  of  the 
business  and  upon  the  dissolution  of  the  corporation  to  a  portion  of  the  assets  after  the 
payment  of  the  corporate  debts.  It  is  personal  property,  which,  upon  the  death  of  the 
owner,  goes  to  his  administrator,  and  not  his  heirs,  although  the  entire  capital  of  the  cor¬ 
poration  may  consist  of  real  estate.  He  may  sell  or  dispose  of  it  at  pleasure,  and  in  so 
doing  works  no  change  or  modification  in  the  title  to  the  corporate  property.  And  when 
not  otherwise  provided  by  statute,  its  situs  for  purposes  of  taxation  follows  and  adheres 
to  the  domicile  of  its  owner.  This  proposition  is  supported  by  a  great  weight  of  author¬ 
ity.  The  State  v.  Bramin,  3  Zab.,  484.  The  City  of  Newark  v.  Assessor,  30  J.  Y.,  (Law), 
13.  Barrington  v.  The  County  Commissioners,  16  Pick.,  572.  Oliver  v.  Washington 
Mills,  11  Allen,  268.  Whitewill  v.  The  County  of  Northampton,  49  Penn.  St.,  526. 
Cooley  on  Taxation,  16.  Burroughs  on  Taxation,  188. 

The  same  principle  governs  a  chose  in  action :  For  purposes  of  taxation,  its 
situs  is  that  of  the  domicile  of  the  owner,  although  the  debt  is  secured  by  a  mortgage 
upon  realty  in  another  state,  and  by  agreement  of  the  parties  expressly  made  subject  to 
its  laws.  Kirtland  v.  Hotchkiss,  42  Conn.,  426. 

In  our  opinion  the  constitutional  power  to  tax  shares  of  stock  owned  by  our  citizens 
in  corporations  located  without  the  State,  does  not  depend  on  whether  the  capital  of  the 
corporation  is  or  is  not  taxed  in  the  state  where  the  corporation  is  created. 

The  power  is  the  same  whether  the  capital  of  the  corporation  is  there  taxed  or  not ; 
otherwise  the  power  of  taxation  conferred  by  the  constitution,  would  be  made  to  depend 
upon  the  operation  of  laws  of  a  foreign  jurisdiction — a  proposition  so  obviously  ill- 
founded  that  the  moment  it  is  stated  its  falsity  becomes  apparent. 
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In  Dwight  V.  Mayor,  12  Allen,  316,  the  plaintiff,  the  owner  of  shares  in  a  foreign 
railroad  corporation,  sought  a  deduction  from  the  tax  upon  his  stock,  by  reason  of  the 
tax  on  the  property  of  the  corporation  in  the  state  where  the  same  is  located.  The 
right  to  such  deduction  was  denied,  the  court  remarking  that  “shares  in  a  foreign  rail¬ 
road  corporation,  held  by  citizens  of  this  State,  are  fully  taxed  here,  and  no  deduction 
is  made  for  any  taxation  to  which  the  corporations  are  subject,  in  the  state  where  they 
are  located.  So  it  is  in  regard  to  shares  held  by  our  citizens  in  banks,  insurance  com¬ 
panies  and  other  moneyed  corporations  situated  in  other  states.  Such  shares  when  held 
by  our  citizens  are  here  treated  as  so  much  personal  estate  following  the  person  of  the 
owner,  and  taxable  at  their  full  value  in  this  commonwealth,  regardless  of  what  may  be 
the  foreign  law  as  to  taxation  of  the  capital  or  any  part  of  it  elsewhere.” 

The  case  is  but  one  of  a  great  number  that  hold  the  same  doctrine. 

The  demurrer  is  sustained,  the  injunction  vacated,  and  the  petition  dismissed. 

H.  B.  Payne  v.  M.  G.  Watterson,  etc. 

Under  Title  13  of  the  Revised  Statutes  relating  to  taxation,  a  person  required  to  list  property  is  not 

authorized  to  deduct  his  debts  from  his  investments  in  bonds  as  therein  defined,  and  to  retiirn 

the  excessfonly  for  taxation. 

Appeal.  Keserved  in  the  District  Court  of  Cuyahoga  county. 

Henry  B.  Payne,  of  the  city  of  Cleveland,  county  off  Cuyahoga,  in  listing  his  prop¬ 
erty  for  taxation,  in  the  year  1880,  deducted  his  indebtedness,  amounting  to  $30,939^ 
from  the  amount  and  value  of  certain  bonds  of  certain  corporations  then  held  and 
owned  by  him,  and  returned  for  taxation,  in  the  statement  of  personal  property  required 
by  law,  only  the  excess  of  the  value  of  the  bonds  over  and  above  the  amount  of  his 
indebtedness.  Subsequently  the  City  Board  of  Equalization  directed  the  auditor  of  the 
county  to  add  said  sum  of  $30,939  to  said  statement,  and  to  place  the  same  on  the  gen¬ 
eral  duplicate  for  taxation,  which  was  done  accordingly  and  the  sum  of  $813.69  for  city, 
county  and  State  taxes,  was  assessed  upon  said  added  sum,  and  the  duplicate  placed  in 
the  hands  of  Moses  G.  Watterson,  treasurer  of  said  county,  defendant,  for  collection. 

This  action  was  commenced  in  the  Court  of  Common  Pleas  of  said  county,  to  restrain 
the  collection  of  said  sum  of  $813.69 ;  and  upon  overruling  a  demurrer  to  the  petition, 
final  judgment  was  rendered  in  favor  of  the  plaintiff,  as  prayed  for. 

On  appeal  to  the  District  Court,  by  the  defendant,' the  cause  was  reserved  for  decision 
in  this  court. 

R.  P.  Ranney,  for  plaintiff. 

A.  J.  Marvin  and-^  CoWos  M.  intone,  for  defendant. 

Mclivaine,  J.:  The  right  of  the  plaintiff  in  listing  his  property  for  taxation  to  de¬ 
duct  the  amount  of  his  indebtedness  from  the  value  of  the  bonds  held  and  owned  by  him^ 
is  the  sole  matter  in  controversy.  The  case  was  submitted  in  argument  and  has  been 
considered  by  the  court  as  controlled  by  the  statute  regulating  taxation,  namely.  Title  13 
of  the  Kevised  Statutes.  The  plaintiff  claims  that  under  this  statute,  especially  Section 
2730,  he  was  authorized  to  make  the  deduction.  This  claim  is  controverted  by  the 
defendant.  The  section  referred  to  assumes  to  define  the  meaning  of  certain  terms  used 
in  the  statute,  and  the  right  claimed  by  the  plaintiff  is  based  on  the  meaning  of  the 
term  “  credits  ”  as  herein  defined,  to-wit :  “  The  term  ‘  credits  ’  shall  be  held  to  mean 

the  excess  of  the  sum  of  all  legal  claims  and  demands,  whether  for  money  or  other  valu¬ 
able  thing,  or  for  labor  or  services,  due  or  to  become  due  to  the  person  liable  to  pay  taxes 
thereon  ....  when  added  together  (estimating  every  such  claim  or  demand  at  its 
true  value  in  money  j  over  and  above  the  sum  of  all  legal  bona  fide  debts  owing  by  such 
person.”  The  contention  is,  that  for  the  purpose  of  ascertaining  the  value  of  the  plaintiff’s 
credits  which  are  made  a  subject  of  taxation,  the  deduction  of  his  bona  fide  debts  from  the 
value  of  these  bonds  was  fully  authorized  by  this  section.  By  the  ordinary  meaning  of 
the  terms  it  would  seem  to  be  plain  enough  that  the  plaintiff’s  bonds  were  “legal  claims 
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and  demands’'  for  money;  but  on  the  other  side,  it  is  claimed  that  upon  the  whole 
statute  it  is  manifest  that  these  bonds  are  not  ‘‘  legal  claims  or  demands  ”  within  the 
meaning  of  those  terms  as  used  in  defining  “  credits.” 

The  subject  of  taxation,  as  enumerated  in  Section  2731,  are  “all  property,  whether 
real  or  personal,  and  whether  belonging  to  individuals  or  corporations,  and  all  moneys, 
credits,  investments  in  bonds,  stocks  or  otherwise,  of  persons  residing  in  this  state.” 
“  Credits”  are  specifically  named  as  a  subject  of  taxation,  and  “  investments  in  bonds” 
are  also  specifically  named  as  another;  and  in  Section  2730  the  latter  is  defined  as  fol¬ 
lows  :  “  The  term  ‘  investment  in  bonds’  shall  be  held  to  mean  and  include  all  moneys, 

in  bonds,  or  certificates  of  indebtedness,  or  other  evidences  of  indebtedness  of  whatever 
kind,  whether  issued  by  incorporated  or  unincorporated  companies,  towns,  cities,  villages, 
townships,  counties,  states  or  other  corporations,  or  by  the  United  States,  held  by  persons 
residing  in  this  state,  whether  for  themselves  or  others.”  Now,  by  the  common  meaning 
of  words,  the  plaintiff ’s  bonds  are  as  clearly  within  the  definition  of  “investments  in 
bonds”  here  given  as  within  the  definition  of  “credits”  as  above  quoted  ;  and  if  every¬ 
thing  within  the  definition  of  “  credits  ”  were  to  be  taxed  as  credits,  and  everything 
within  the  definition  of  “investments  in  bonds”  were  to  be  taxed  as  investments  in 
bonds,  it  would  assuredly  follow  that  the  bonds  of  the  plaintifif  would  be  subject  to 
double  taxation.  And  again,  the  same  section  provides  that  the  term  ‘  money  ’  or 
‘  moneys  ’  shall  be  held  to  mean  and  include  any  surplus  or  undivided  profits  held  by 
societies  for  savings,  or  banks  having  no  capital  stock,  gold  and  silver  coin,  bank  notes 
of  solvent  banks  in  actual  possession,  and  every  deposit  which  the  person  owning,  hold¬ 
ing  in  trust,  or  having  the  beneficial  interest  therein,  is  entitled  to  withdraw  in  money 
on  demand,”  while  it  is  provided  in  Section  2737  that  every  person  required  to  list  prop¬ 
erty  for  taxation,  shall  set  forth  in  his  statement,  separately  and  distinctly,  among  other 
things  as  follows:  “Thirteenth,  moneys  on  hand  or  on  deposit  subject  to  order;  four¬ 
teenth,  the  amount  of  credits  as  hereinbefore  defined;  fifteenth,  the  amount  of  all 
moneys  invested  in  bonds,  stocks,  joint  stock  companies,  annuities  or  otherwise.” 

Now,  I  shall  be  content  to  assume,  at  least  until  it  shall  be  controverted,  that  the 
Legislature,  by  these  provisions  and  definition,  did  not  intend  to  impose  double  or  triple 
taxation  ;  hence  it  must  be  assumed  also,  that  the  Legislature  did  not  intend  to  embrace 
within  the  meaning  of  one  of  these  terms  property  or  things  that  were  intended  to  be 
included  in  another.  Therefore  it  only  remains  to  be  determined  whether  the  plaintiff’s 
bonds  must  be  included  within  the  term  “investments  in  bonds”  or  within  the  term  “credit.” 
We  think  that  they  weie  the  subject  of  taxation  as  “  investments  in  bonds,”  which  are 
defined  by  the  statute  to  mean  “  moneys  in  bonds.”  This  conclusion  is  in  accordance 
with  the  first  and  only  meaning  of  the  words.  If  these  are  not  “investments  in  bonds,”  we 
cannot  conceive  of  anything  that  would  be  an  investment  in  bonds. '  If  these  are  not 
investments  in  bonds,  these  words  in  the  statute  are  meaningless ;  but  not  so  with  credits, 
or  the  definition  of  credits.  Without  embracing  bonds,  the  term  “credits,”  and  its 
definition,  have  many  subjects  within  their  scope  and  meaning. 

Again,  the  use  of  the  word  “investment”  is  not  without  significance.  We  are  cer¬ 
tainly  justified  in  saying  that  the  common  understanding  is,  that  money  invested  is 
withdrawn  from  ordinary  trade  and  active  business  and  placed  at  interest  for  the  sake 
of  interest,  while  on  the  other  hand,  in  the  ordinary  course  of  active  business  and  trade 
“legal  claims  and  demands,”  within  the  meaning  of  the  statutory  definition  of  credits 
are  created,  not  for  the  sake  of  interest  which  may  or  may  not  accrue,  but  for  the  pur¬ 
pose  of  promoting  trade.  Hence,  a  reason  for  the  legislative  distinction  between  invest¬ 
ment  in  bonds,  etc.,  and  credits,  as  subjects  of  taxation. 

And  finally,  the  true  meaning  or  construction  of  these  provisions  may  be  discovered 
in  the  reasonable  and  proper  assumption  that  the  Legislature  intended  to  provide  for  the 
imposition  of  taxes  in  accordance  with  the  declared  meaning  of  the  constitution. 

We  do  not  propose  to  review  the  case  of  Exchange  Bank  v.  Hines,  3  Ohio  St.  1,  in 
which  it  was  held  by  a  majority  of  the  court  that  Section  10  of  the  tax  law  of  1852, 
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which  authorized  the  deduction  of  debts  from  moneys  and  credits,  was  in  conflict  with 
Section  2,  Article  12  of  the  constitution,  which  provided  :  “  Laws  shall  be’ passed,  taxing 
by  a  uniform  rule  all  moneys,  credits,  investments  in  bonds,  stocks,  joint  stock  compa¬ 
nies  or  otherwise ;  and,  also,  all  real  and  personal  property,  according  to  its  true  value 
in  money.”  It  is  true,  the  General  Assembly  has  not  acquiesced  in  the  decision  of  the 
majority,  which  held  that  debts  could  not  be  deducted  from  credits  ;  but  in  the  unani¬ 
mous  holding  that  debts  could  not  be  deducted  from  moneys,  there  has  been  a  ready 
acquiescence.  It  is  also  true  that  the  statute  then  under  consideration,  like  the  Revised 
Statutes,  did  not  in  terms  authorize  the  deduction  of  debts  from  investments  in  bonds ; 
but,  if  investments  in  bonds  were  not  credits  then,  they  are  now,  for  the  reason  that  the 
Legislature  cannot,  by  improvising  definitions,  change  the  meaning  of  constitutional 
provisions ;  and  if  bonds  were  credits  then,  they  are  now  ;  so  that  the  decision  stands  as 
the  opinion  of  the  majority  who  concurred  therein,  the  deductions  on  account  of  debts 
cannot  be  made  from  investments  in  bonds,  and  Ranney,  J.,  who  dissented  in  that  case, 
remarked  as  follows :  “I  say  nothing  of  the  right  to  deduct  from  moneys,  or  from  in¬ 
vestments  in  bonds  and  stocks,  for  the  double  reason  that  these  may  be,  and  for  most 
purposes  are,  regarded  as  property  in  possession,  having  intrinsic  value,  and  not  from 
the  mere  evidences  of  claims  upon  others,  and  because  no  deduction  is  allowed  from 
these  ‘  investments  ’  by  the  section  of  the  law  under  consideration.” 

The  last  sentence  above  quoted  being  equivalent  to  a  declaration  that  debts  can  not 
be  deducted  from  invesments  in  bonds  under  the  name  of  credits,  the  case  stands  as  the 
unanimous  opinion  of  the  court  on  that  point ;  and  it  is  reasonable  to  believe  that  in 
subsequent  statutes  the  classification  of  the  subject  of  taxation  was  made  and  adopted 
in  accordance  with  that  construction  of  the  constitution. 

Decree  for  Defendant, 


*  See,  also,  Latimer  v,  Morgan,  6  Ohio  St.  279:  Bank  v.  Smith,  7  Ohio  St.  42. 


SUPREME  COURT  OF  THE  UNITED  STATES. 


No.  674. — October  Term,  1882. 


The  First  National  Bank  of  Youngstown,  Ohio, 

Appellant, 

V. 

James  B.  Hughes,  late  Auditor  of  Mahoning  county,  [- 
Freeman  H.  Sherer,  present  Auditor  of  Mahoning 
county,  and  Monroe  W.  Johnson,  Prosecuting  Attor-^ 
ney  of  Mahoning  county,  Ohio. 


Appeal  from  the  Circuit 
Court  of  the  United  States 
for  the  Northern  District 
of  Ohio. 


On  motion  to  dismiss. 


Mr.  Chief  Justice  Waite  delivered  the  opinion  of  the  court. 

Section  2782  of  the  Kevised  Statutes  of  Ohio  (1880)  provides,  that  if  a  county 
auditor  has  reason  to  believe  or  is  informed  that  any  person  has  given  to  a  tax  assessor 
a  false  statement  of  his  personal  property,  moneys,  etc.,  or  that  the  assessor  has  made  an 
erroneous  return  of  any  property,  moneys,  etc.,  which  are  by  law  subject  to  taxation,  he 
may  proceed  to  correct  the  return,  and  to  charge  such  persons  on  the  tax  duplicate  with 
the  proper  amount  of  taxes ;  to  enable  him  to  do  which  he  is  authorized  and  empowered 
to  issue  compulsory  process,  and  require  the  attendance  of  any  person  or  persons  whom 
he  may  suppose  to  have  a  knowledge  of  the  articles,  or  value  of  the  personal  property^ 
moneys  or  credits,  investments  in  bonds,  stocks,  joint  stock  companies,  or  otherwise,  and 
examine  such  person  or  persons,  on  oath,  in  relation  to  such  statement  or  return.” 

Section  2783  provides  for  process  of  subpoena  in  case  any  person  shall  neglect  to 
appear  and  testify  when  called  on  by  the  auditor,  and  for  punishment  for  contempt. 

Under  the  authority  of  this  statute,  the  auditor  of  Mahoning  county,  in  the  exercise 
of  his  power  to  charge  persons  on  the  tax  duplicate  with  the  proper  [amount  of  taxes, 
called  on  the  cashier  of  the  First  National  Bank  of  Youngstown  to  appearand  testify, 
and,  because  he  could  not  testify  without,  to  bring  with  him  the  books  of  the  bank, 
showing  its  deposits.  Thereupon^  the  bank  filed  a  bill  in  equity,  to  enjoin  the  auditor, 
alleging  for  cause  that  such  a  proceeding  on  his  part  would  unlawfully  expose  its 
business  affairs,  lessen  public  confidence  in  it  as  a  depository  of  moneys,  diminish  its 
deposits,  and  greatly  impair  the  value  of  its  franchises.  The  Circuit  Court  dismissed 
the  bill  and  the  bank  appealed.  A  motion  is  now  made  to  dismiss  the  appeal  for  want 
of  jurisdiction,  because  the  value  of  the  matter  in  dispute  does  not  exceed  five  thousand 
dollars. 

In  Barry  vs.  Mercein,  5  How.,  120,  it  was  decided  that  to  give  this  court  jurisdiction 
in  cases  dependent  upon  the  amount  in  controversy,  “  the  matter  in  dispute  must  be 
money,  or  some  right,  the  value  of  which,  in  money,  can  be  calculated  and  ascertained.  ” 
To  the  same  effect  are  Pratt  v.  Fitzhugh,  1  Black,  273 ;  DeKraff  v.  Barney,  2  id,  714, 
Potts  V.  Churmasero,  92  U.  S.,  361. 
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The  present  suit  is  not  for  money,  nor  for  anything,  the  value  of  which  can  be  meas¬ 
ured  by  money.  The  bank  has  no  interest  in  the  taxes  to  be  placed  on  the  tax  duplicate. 
There  is  no  property  in  dispute  between  the  auditor  and  the  bank.  If  the  cashier  is 
compelled  to  testify  and  to  produce  the  books  to  be  used  in  evidence  for  the  purposes  re¬ 
quired,  the  damages,  if  any,  resulting  to  the  bank,  would  be,  in  the  highest  degree,  re¬ 
mote  and  speculative.  Certainly  no  suit  for  even  nominal  damages  could  be  sustained 
against  the  auditor  on  account  of  what  he  had  done.  All  the  cashier  is  required  to  do, 
is  to  give  testimony  in  a  proceeding  instituted  under  the  authority  of  law,  by  the  auditor, 
to  perfect  the  tax  lists  of  the  county.  It  is  supposed  the  books  of  the  bank  contain  evi¬ 
dence  pertinent  to  this  inquiry,  and  appropriate  measures  are  taken  to  have  them  pro¬ 
duced  for  examination.  The  case  is  in  no  respect  dilTerent  in  principle  from  what  it 
would  be  if  the  evidence  was  called  for  in  an  ordinary  suit  in  a  court  of  justice  between 
individuals. 

Affidavits  can  only  be  used  to  furnish  evidence  of  value  not  appearing  on  the  face  of 
the  record  when  the  nature  of  the  matter  in  dispute  is  such  as  to  admit  of  an  estimate  of 
its  value  in  money. 

The  motion  to  dismiss  is,  therefore,  granted. 


TAXES— ILLEGALLY  ASSESSED— ACTION  AGAINST  TEEA8URER  TO 

RECOVER— VOLUNTARY  PAYMENT. 

{Ohio  Supreme  Court  Commission.  Nov.  13,  1883.) 

/  Wilson  v.  Pelton. 

1.  An  action  against  a  county  treasurer  under  Section  5848  of  the  Revised  Statutes,  to  recover  back 
taxes  paid,  which  were  illegally  assessed,  cannot  be  maintained  when  the  taxes  were  paid  vol¬ 
untarily,  and  without  protest  or  objection. 

2.  Where  such  taxes  were  paid  after  the  twentieth  day  of  December,  and  the  treasurer,  prior  to  the 
payment,  had  made  no  effort  to  collect  them,  or  to  enforce  payment  by  any  process  authorized 
for  that  purpose,  but  received  the  taxes  when  payment  was  offered,  in  the  usual  course  of  his 
official  business— 

Held :  That  payment  thus  made  was  voluntary. 

Error  to  the  District  Court  of  Cuyahoga  county. 

This  action  was  brought  in  the^Court  of  Common  Pleas  of  Cuyahoga  county  by  the 
plaintiff  in  error,  to  recover  back  taxes,  which  he  had  paid  to  the  defendant  in  error,  as 
county  treasurer,  and  which  he  claims  had  been  illegally  assessed.  Plaintiff  in  error  in 
his  petition  alleges,  “  that  he  stood  charged  with  the  sum  of  $13,130.16  as  a  tax  levied 
and  assessed  upon  his  personal  and  chattel  property,  for  the  year  1875,  for  State,  county, 
and  municipal  purposes ;  that,  in  fact,  only  $4,784.73  had  been  Jlevied  upon  said  per¬ 
sonal  and  chattel  property  for  said  year,  and  that  the  same  had  been  levied  for  the  State 
and  county  purposes  by  the  General  Assembly,  and  the  county  commissioners  of  said 
county.  That  the  county  auditor  of  said  county,  in  making  up  the  duplicate  aforesaid 
for  1875,  pretended  to  include  in  said  sum  of  $13,130.16  so  placed  thereon  as  aforesaid, 
and  in  order  to  make  up  said  last  mentioned  sum,  the  sum  of  $8,346.43  as  being  levied  for 
said  year  by  the  city  council  of  the  city  of  Cleveland,  but,  in  fact,  neither  the  same  nor 
any  part  thereof,  was  so  levied  by  said  city  council,  or  any  other  person  or  persons  or 
body  corporate,  but  the  same  was  so  placed  on  said  duplicate  and  charged  against  this 
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plaintiff,  without  any  authority  whatever  by  said  defendant,  and  this  plaintiff  was  re^ 
quired  and  compelled  by  said  defendant  to  pay  the  same,  and  did  so  pay  the  same  on  the 
31st  day  of  December,  1875.  ” 

The  defendant  answered  the  petition;  That  it  is  true  that  on  the  county  duplicate 
of  said  county,  for  the  year  1875,  said  plaintiff  stood  charged  with  the  sum  of  $13,130.16 
as  a  tax  levied  and  assessed  upon  his  personal  and  chattel  property  for  said  year,  for 
State,  county,  and  municipal  purposes.  He  says,  further,  that  said  levy  was  based  upon 
a  return  made  by  the  said  plaintiff,  and  was  regularly  and  lawfully  made,  and  that  the 
sum  of  $13,130.16,  paid  by  the  said  plaintiff  on  the  31st  day  of  December,  1875,  was  justly 
due  him  as  treasurer  as  of  said  county,  and  was  paid  by  said  plaintiff  without  objection 
or  protest,  and  the  same  was  paid  over  by  the  defendant  to  the  State,  county  and  city 
authorities,  less  his  percentage,  without  notice  of  the  claim  of  plaintiff. 

The  bill  of  exceptions  shows  that  no  evidence  was  offered  on  the  trial  in  the  Common 
Pleas,  except  what  tended  to  show  on  the  part  of  the  plaintiff,  that  in  levying  that  part 
of  the  amount  above  stated,  which  was  levied  by  the  city  of  Cleveland,  the  city  levied  an 
amount  exceeding  that  which  was  authorized  by  law.  And  what  tended  to  show  on  the 
part  of  the  defendant,  that  the  tax  levied  by  the  city  was  levied  by  authority  of  law,  and 
by  proceedings  which  were  regular. 

Ingersoll  &  Williamson,  ior  plaintiff  in  error. 

S.  0.  Griswold,  for  defendant  in  error. 

McCauley,  J.  :  The  plaintiff  alleges  in  his  petition  that  he  was  required,  and  com¬ 
pelled- by  the  defendant,  to  pay  the  taxes  he  seeks  to  recover  back.  The  defendant  in 
his  answer  alleges  that  the  taxes  were  paid  by  the  plaintiff  without  objection  or  protest, 
and,  after  payment,  the  taxes  were  paid  over  to  the  city  of  Cleveland  without  knowledge 
of  the  claim  of  the  plaintiff.  This  allegation  of  the  answer  is  not  denied  by  the  plaintiff, 
and  no  evidence  is  ofiered  on  either  side  to  show  the  precise  circumstances  under  which 
the  tax  was  paid. 

Conceding  that  the  part  of  the  tax  levied  by  the  city  was  in  excess  of  the  amount 
authorized  by  law  to  be  levied,  and  that  payment  of  it  could  have  been  successfully  re¬ 
sisted,  and  if  payment  had  been  enforced  by  process  that  it  might  have  been  recovered 
back,  this  case  presents  the  question  whether,  when  a  tax  has  been  paid  without  objec¬ 
tion,  it  may  be  recovered  back,  if  the  tax,  or  part  of  it,  was  illegal. 

The  right  to  recover  in  cases  of  this  kind  depends,  aside  from  the  question  affecting 
the  validity  of  the  tax,  mainly  upon  the  manner  in  which  the  payment  of  the  tax  was 
enforced.  Where  the  tax  was  paid,  as  in  Stephen  v.  Daniels,  27  Ohio  St.,  527,  to  prevent 
a  sale  of  lands  as  delinquent  for  non-payment  of  taxes,  or  where  the  payment  has  been 
enforced  by  legal  process  of  any  kind,  which  threatened  the  seizure  or  sale  of  property, 
to  satisfy  the  tax,  after  payment,  it  may  be  recovered  back. 

But  where  the  tax  is  paid  without  objection,  the  fact  that  it  is  afterwards  ascertained 
that  it  is  illegal,  does  not  authorize  a  recovery  of  the  tax.  88  Pa.  St.,  135  Lamborn  v. 
Commissioners,  97  U.  S.,  181 ;  Railroad  v.  Commissioners,  98  U.  S.,  541. 

The  treasurer  took  no  steps  to  collect  the  tax  of  the  plaintiff,  but  held  the  duplicate 
and  received  the  tax  when  it  was  offered.  It  is  contended  that  the  fact  that  the  treas¬ 
urer  held  the  duplicate,  and  by  law  could,  in  case  the  tax  was  not  paid,  enforce  pay¬ 
ment  by  summary  process,  is  to  be  regarded  as  a  collection  enforced  by  process.  It  has 
been  held  in  many  cases  that  where  the  tax  is  paid  to  an  officer  holding  a  warrant  for 
its  collection,  the  payment  is  involuntary.  Preston  v.  Boston,  12  Pick.,  14  ;  Nicodemus 
v.  East  Saginaw,  25  Mich.,  456  ;  Atwell  v.  Zeluff,  26  Mich.,  118;  Glass  Co.  v.  Boston,  3 
Mete.,  181. 
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But  in  no  case  has  it  been  held  that  the  fact  that  the  treasurer  could  by  law  enforce 
payment,  was  to  be  regarded  as  a  menace  to  the  taxpayer,  which  of  itself  rendered  all 
payment  involuntary  and  enforced. 

This  view  was  urged  upon  the  Supreme  Court  of  Pennsylvania  in  the  case  of 
McCrickart  v.  Pittsburgh,  88  Pa.  St.,  133.  But  the  court  refused  so  to  hold,  but  announ¬ 
ced  the  rule  to  be,  that  where  there  is  no  mistake  or  fraud,  a  voluntary  payment  cannot 
be  recovered  back  merely  because  one  party  was  under  no  obligation  to  pay,  and  the 
other  had  no  power  to  receive. 

We  think  these  powers  given  to  the  treasurer,  without  effort  on  his  part  to  resort  to 
the  enforcement  of  them,  do  not  have  the  effect  to  make  the  payment  involuntary.  If 
they  did,  it  would  be  difficult  to  see  how  any  payment  could  be  voluntary. 

Counsel  for  plaintiff  in  error  rely  largely  upon  the  case  of  Stephan  v.  Daniels,  above 
referred  to,  to  maintain  a  right  of  recovery  in  this  case.  The  principles  determined  in 
that  case,  which  are  supposed  to  have  a  controlling  influence  are,  that  the  statutes  of 
1856,  S.  &.  C.,  1151,  now  Revised  Statutes,  Section  5848,  created  new  statutory  rights  of 
action  not  heretofore  existing,  and  that  to  authorize  recovery  in  such  case,  two  things 
must  be  shown,  first,  that  the  tax  list  is  illegal,  and  second,  that  it  has  been  collected  by 
those  authorized  by  law  to  make  the  collection. 

As  to  the  first  consideration,  that  the  statute  created  new  rights  of  action,  an  exam¬ 
ination  of  the  case  shows  by  the  comparison  there  made  of  the  provisions  of  the  statute 
with  the  law  as  it  then  was  in  such  cases,  that  it  merely  provided  a  remedy  in  a  class 
of  cases  in  which,  without  it,  there  was  practically  no  remedy.  And  only  so  far  as  it 
provided  a  remedy  not  then  available,  it  created  new  rights  of  action. 

The  fact,  if  it  be  such,  that  the  statute  created  new  rights  of  action,  is  not  a  material 
consideration  in  such  cases,  unless  it  had  provided  that  taxes  might  be  recovered  back 
upon  the  single  fact  that  the  tax  was  illegal,  which  it  does  not. 

Aside  from  the  fact  that  the  tax  is  illegal,  the  right  of  recovery  is  left  at  large  by 
the  statute,  subject  to  all  questions  of  waiver,  estoppel,  or  other  defense — which  may  be 
urged  with  the  same  force  in  this  class  of  cases  as  in  any  other  in  which  such  defenses 
are  pertinent.  A  statute  creating  new  rights  of  action  does  not,  because  it  has  that 
effect,  exclude  proper  matters  of  defense.  The  statute  providing  an  action  for  causing 
death  by  wrongful  act,  created  rights  of  action  not  theretofore  existing,  and  an  adminis¬ 
trator  can  recover  assets  of  an  estate  in  the  hands  of  a  former  administrator,  of  the  same 
estate  o  ily  by  force  of  statute.  It  would  hardly  be  thought,  because  these  actions  are 
statutory,  that  all  matters  of  defense  are  therefore  excluded. 

Hence,  the  conclusion  above  stated,  that  the  fact  that  new  rights  of  action  are  thus 
given,  does  not  in  any  way  affect  the  case  on  its  merits ;  does  not  restrict  the  right  to 
plead  and  prove  any  state  of  fact  that  on  legal  principles  ought  to  defeat  a  recovery. 

The  facts  necessary  to  be  shown  determined  in  the  case  above  referred  to,  that  the 
tax  is  illegal,  and  that  it  has  been  collected  by  those  authorized  by  law  to  make  the  col¬ 
lection,  as  that  language  was  there  used  by  the  court, jwere  not  shown  in  this  case.  The 
court,  speaking  of  the  means  used  to  make  the  collection,  say :  It  being  admitted  that 
the  tax  is  nullity,  it  only  remains  to  inquire  if  it  has  been  collected  under  process  of  law. 
And  then  the  court  proceed  to  inquire  whether  the  facts  attending  to  collection  were 
such  as  made  the  payment  of  the  tax  involuntary  and  enforced — and  that  is  the  mate¬ 
rial  question  determined  in  the  case  upon  which  the  decision  rests. 

In  pursuing  this  inquiry,  if  the  facts  before  the  court  had  shown,  as  they  do  here, 
that  the  tax  had  been  voluntarily  paid,  there  can  be  no  doubt  that  the  conclusions 
reached  would  have  been  the  exact  reverse  of  what  it  was. 

We  think,  therefore,  that  it  was  competent  for  the  treasurer  to  make  the  defense, 
that  the  tax  had  been  voluntarily  paid,  and  that  the  plaintiff  in  error,  by  such  payment, 
waived  all  objection  he  might  have  urged  against  the  illegality  of  the  tax  in  an  action 
to  enforce  its  collection. 


Judgment  affirmed. 
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BANK  TAXES. 

On  the  8th  of  February,  1884,  Judge  Sage,  in  the  United  States  Dis¬ 
trict  Court,  delivered  his  decision  in  the  case  of  the  Exchange  National 
Bank  against  the  treasurer  of  Hamilton  county.  The  case  is  a  very  im¬ 
portant  one,  involving  as  it  does  the  question  of  the  payment  of  certain 
taxes  by  the  national  banks.  There  are  a  number  of  such  cases  in  the 
northern  and  southern  districts  of  the  State,  and  this  decision  is  a  prece¬ 
dent  for  the  other  cases.  The  following  is  the  decision  : 

OPINION  BY  JUDGE  SAGE. 

Circuit  Court  of  the  United  States,  Southern  District  of  Ohio. 

The  Exchange  National  Bank  v.  Charles  A.  Miller,  Treasurer  of  Hamilton  County. 

In  Chancery. 

The  tax  from  which  the  complainant  prays  to  be  relieved  was  assessed  on  the  dupli¬ 
cate  of  1882,  under  the  following  sections  of  the  Eevised  Statutes  of  Ohio  : 

“  Section  2765.  The  cashier  of  each  incorporated  bank  shall  male  out  and  return 
to  the  auditor  of  the  county  in  which  it  is  located,  between  the  first  and  second  Monday 
of  May,  annually,  a  report  in  duplicate,  under  oath,  exhibiting  in  detail,  and  under 
appropriate  heads,  the  resources  and  liabilities  of  such  bank  at  the  close  of  business  on 
the  Wednesday  next  preceding  said  second  Monday,  together  with  a  full  statement  of 
the  names  and  residences  of  the  stockholders  therein,  with  the  number  of  shares  held 
by  each,  and  the  par  value  of  each  share. 

“Section  2766.  Upon  receiving  such  report  the  auditor  shall  fix  the  total  value  of 
the  shares  of  such  bank  accoiding  to  their  true  value  in  money,  and  deduct  from  the 
aggregate  sum  so  found  the  value  of  the  real  estate  included  in  the  statement  of  resources 
as  the  same  stands  on  the  duplicate;  and  when  the  bank  is  located  in  any  city  of  the 
first  or  second  class,  he  shall  thereupon  [make  out  and  transmit  to  the  City  Board  of 
Equalization,  otherwise  to  the  County  Board  of  Equalization,  a  copy  of  the  report  so 
made  by  the  cashier,  together  with  the. valuation  of  such  shares  as  so  fixed  by  the  auditor.” 

The  complainant  contests  the  validity  of  the  tax  on  the  genera)  ground  that  its 
shares  are  assessed  at  a  higher  rate  than  other  moneyed  capital  in  the  hands  of  individual 
citizens,  specifying — 

1.  That  the  shares  are  valued  to  high,  compared  with  the  other  property  on  the 
tax  duplicate ;  and, 

2  That  the  assets  of  the  complainant  consist  in  part  of  United  States  bonds  not 
subject  to  taxation,  but,  nevertheless,  included  in  the  valuation  made  by  the  auditor  and 
placed  on  the  duplicate. 

In  support  of  the  first  objection  the  complainant  has  introduced  testimony  relating 
to  a  meeting  of  the  decennial  assessors  from  all  parts  of  the  State,  held  at  Columbus  in 
1880,  preparatory  to  the  appraising  of  real  estate,  at  which  meeting,  according  to  the 
testimony  of  two  witnesses,  the  conclusion  or  general  understanding  was  that  real  estate 
should  be  assessed  at  two-thirds  to  three-fourths  of  the  value,  and  that  by  that  rate  the 
assessment  would  represent  the  true  cash  value  in  money,  taking  into  consideration 
“  that  real  estate  is  almost  always  sold  on  long  terms,  and  the  losses  occuring  thereby.” 
A  third  witness  testifies  that  he  was  present,  but  that,  to  the  best  of  his  recollection,  no 
rate  was  fully  agreed  upon. 
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One  of  the  witnesses  states  that  the  meeting  was  quite  large,  but  how  many  assessors 
attended,  or  how  many  localities  were  represented  does  not  appear,  nor  does  it  appear 
that  assessors  were  guided  in  their  valuations  by  the  action  of  the  meeting  in  opposition 
to  their  judgment  of  the  money  value  of  the  property  by  them  appraised.  One  of  the 
witnesses  testifies  that  the  object  of  the  meeting  was  to  make  the  assessment  of  real  estate 
uniform.  And  whether  two-i-hirds  to  three-fourths  of  what  is  spoken  of  by  witnesses  as 
the  value  of  real  estate  sold  upon  payments — part  in  cash  and  part  on  time — would  be 
what  is  spoken  of  as  true  cash  value  in  money,  does  not  appear. 

There  is  also  testimony  tending  to  show  great  inequalities  in  the  valuation  for  taxa¬ 
tion  of  real  and  personal  property,  including  shares  in  national  banks,  but  in  no  instance 
does  a  witness  testify  that  any  assessor  has  been  governed  in  making  an  assessment  by 
any  other  rule  than  his  judgment  of  the  true  money  value  of  the  property  assessed. 

It  is  contended  for  the  complainant  that  this  testimony  brings  the  c^ise  within  the 
rule  of  Pelton  v.  National  Bank  (101  U.  S.  143),  and  Cummings  v.  National  Bank  (101 
TJ.  S.  153).  That  is  not  our  view.  In  Pelton  v.  National  Bank  it  was  held  that  the 
systematic  and  intentional  valuation  of  all  other  moneyed  capital  by  the  taxing  officers 
was  far  below  its  true  value,  while  shares  of  the  national  banks  were  assessed  at  their 
full  value,  was  a  violation  of  the  act  of  Congress  which  prescribes  the  rule  by  which 
they  were  to  be  taxed  b\r  the  State.  In  that  case  the  court  found  that  the  valuation  of 
national  bank  shares  was  intentionally  higher  than  the  valuation  of  other  personal 
property,  and  that  this  discrimination  was  neither  an  accident  nor  a  mistake,  but  that 
it  was  a  principle  deliberately  adopted  in  the  valuation  of  all  the  shares  in  national 
banks,  and  that  it  was  applied  without  exception,  and  therefore  the  decree  below  in  favor 
of  the  complainant  was  affirmed. 

In  Cummings  v.  National  Bank,  the  Supreme  Court  found  that  the  assessors  of  real 
property,  the  assessors  of  personal  property,  and  the  auditor  of  Lucas  county,  Ohio,  con¬ 
curred  in  establishing  a  rule  of  valuation  by  which  real  and  personal  property,  except 
money,  was  assessed  at  one-third,  and  money  or  invested  capital  at  six-tenths  of  its 
actual  value,  and  that  the  assessments  on  the  shares  of  incorporated  banks,  as  returned 
by  the  State  Board  of  Equalization  for  taxation  to  the  auditor  of  Lucas  county,  were 
fully  equal  to  their  selling  price  and  to  their  true  value  in  money,  and  the  decree  er  join¬ 
ing  the  collection  of  the  excessive  tax  was  affirmed. 

No  such  state  of  fact  is  shown  in  the  case  now  before  this  court.  It  is  true,  as 
shown  by  the  testimony,  that  although  the  shares  of  the  complainant  were  valued  for 
taxation  at  86.7  per  cent,  of  their  true  value  in  money,  they  were  valued  higher  than 
other  personal  property,  but  the  error,  or  inequality  is  not  shown  to  arise  otherwise  than 
from  a  mistake  in  judgment  on  the  part  of  the  assessing  officials.  It  would,  perha:>s,  be 
more  exact  to  say  that  the  judgment  of  the  assessors  in  their  official  valuation,  differs 
from  the  judgment  of  the  witnesses  in  their  unofficial  valuation,  as  expressed  in  their 
testimony.  The  differences  are  no  greater  than  frequently  arise  between  witnesses  in 
cases  on  trial  on  questions  of  value  And  there  is  no  certain  standard  by  which  the 
court  can  determine  which  is  correct 

Valuations,  excepting  of  money  and  of  standard  marketable  articles,  are  at  best  un¬ 
certain.  The  influences  which  affect  salable  values  are  various  and  complicated. 
Much  depends  upon  who  is  the  owner  or  vendor,  as  well  as  upon  who  is  the  purchaser. 
The  shrinkage  in  the  value  of  estates  results  in  many  instances  largely  from  the  consid¬ 
eration  that  the  salable  value  imparted  by  the  fact  of  the  ownership  of  the  deceased  is 
gone.  A  thousand  influences,  tangible  and  intangible,  so  affect  the  salable  value  of 
proporty,  real  and  personal,  in  the  city  and  in  the  country,  as  to  m  ^ke  its  true  valuation 
a  work  of  exceeding  difficulty,  and  is  not  to  be  wondered  at,  nor  is  it  a  circumstance  of 
itself  warranting  an  apppal  to  a  court  of  chancery,  but  there  are  great  inequalities  in 
valuation  for  taxation.  To  correct  these  the  State  has  provided  for  appeals  to  appro¬ 
priate  tribunals,  whose  duty  it  is  to  equalize  valuations  and  the  burden  of  taxation. 
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'When  these  are  exhausted  all  that  can  be  done,  practically,  is  done,  except  in  cases  of 
intentional  discrimination. 

We  are  of  the  opinion  that  the  rule  laid  down  in  National  Bank  v.  Kimball  (103, 
U.  S.  732),  applies  here.  There  it  was  held  that  no  case  for  relief  is  made  by  averring 
that  the  assessments  are  unequal  and  partial,  and  that  some  other  property  is  rated  for 
taxable  purposes  at  less  than  one-half  of  its  cash  value,  unless  it  is  further  shown  that 
the  officers  appointed  to  make  assessments  combine  together  and  establish  a  rule  or  prin¬ 
ciple  of  valuation,  the  necessary  result  of  which  is  to  tax  one  species  of  property  higher 
than  others,  and  higher  than  the  average  rate.  It  has  been  held,  and  we  think  correctly, 
that  inequality  in  valuation  may  be  so  great  as  to  authorize  the  court  to  conclude  that 
they  are  the  result  of  intention,  but  we  do  not  think  that  the  testimony  warrants  such 
conclusion  in  this  case. 

To  the  same  effect  as  National  Bank  v.  Kimball  is  Wagoners.  Loomis  (37  O.  S.  571), 
where  it  was  decided  that  inequalities  in  the  valuations  made  under  a  valid  law,  of  prop¬ 
erty  for  taxation,  do  not  constitute  grounds  for  enjoining  the  tax,  in  the  absence  of  fraud¬ 
ulent  discriminations  by  the  agents  and  officers  making  such  valuations,  and  that  a 
petition  for  such  injunction,  which  shows  that  the  plaintiff’s  property  was  valued  at  only 
80  per  cent,  of  its  true  value  in  money,  while  yiroperty  in  the  country  was  valued  at 
only  40  per  cent,  of  its  value,  and  avers  that  such  valuations  were  unequal,  unjust  and 
illegal,  is  sufficient. 

3.  Is  the  assessment  invalid  for  the  reason  that  the  assests  of  the  complainant  con¬ 
sisted  in  part  of  United  States  bonds,  not  subjected  to  taxation,  but  nevertheless  inclu¬ 
ded  in  the  valuation  made  by  the  auditor  and  placed  on  the  duplicate? 

The  Legislature,  in  providing  for  the  taxation  of  shares  in  national  banks,  is  sub¬ 
ject  to  two  classes  of  restriction.  First,  those  imposed  by  Congress  and  contained  in 
Section  5219,  Revised  Statutes  of  the  United  States;  and  second,  those  imposed  by  the 
constitution  of  the  State  of  Ohio.  If  the  «ct  under  which  the  assessment  was  made  ex¬ 
ceeds  any  of  these  restrictions,  it  is  invalid,  .at  least  to  the  extent  of  the  excess. 

The  valuation  of  shares  in  national  banks,  under  Sections  2765  and  2766,  Revised 
Statutes  of  Ohio,  quoted  above,  is  fixed  by  deducting  from  the  resources  of  the  bank,  its 
liabilities  and  also  the  value  of  the  real  estate,  included  in  the  statement  of  resources,  as 
j;he  same  stands  on  the  duplicate.  These  are  the  only  deductions. 

It  is  urged  on  behalf  of  the  complainant  that,  by  the  constitution  and  statutes  of 
Ohio,  taxation  is  limited  to  tangible  property,  subject  to  ownership,  and  capable  of 
definite  money  valuations,  and  that  corporate  franchises  are  not  recognized  as  subjects  of 
taxation.  To  those  propositions,  as  stated,  we  agree,  and,  in  our  opinion,  they  are  re¬ 
cognized  by  the  Legislature  of  Ohio  in  providing  by  the  law  already  referred  to,  for  the 
taxation  of  shares  in  national  banks.  Nothing  is  taken  into  account  in  the  valuation  of 
the  shares  for  taxation  but  the  tangible  property  of  the  bank.  From  the  sum  of  its 
resources  is  deducted  the  sum  of  its  liabilities,  and  the  assessed  value  of  real  estate.  The 
remainder  is  divided  by  the  total  number  of  shares,  and  the  quotient  is  the  amount 
which  the  law  fixes  as  the  tax'ible  value  of  each  share. 

It  is  also  urged  that  the  taxable  property  of  corporations  in  Ohio  is  taxed  on  valu¬ 
ation,  like  property  of  individuals,  and  not  otherwise,  and  that  shares  in  any  corpora¬ 
tion  are  considered  and  treated  as  “portions”  of  the  taxable  property  of  the  corporation, 
and  not  otherwise,  and  are  not  required  to  be  listed  by  the  owner  when  the  property  of 
the  corporation  is  listed. 

The  constitution  of  Ohio  declfires  that  the  property  of  corporations  shall  be  subject 
to  taxation  the  same  as  the  property  of  individuals  (Art.  13,  Sec.  4),  and  the  law  (Re¬ 
vised  Statutes  of  Ohio,  Sec.  2746),  exempts  from  taxation  the  shares  of  the  capital  stock 
of  any  company,  the  capital  stock  of  which  is  taxed  in  the  name  of  such  company. 
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If  the  taxation  of  the  property  of  the  corporation  be  regarded  as  indirect  taxation  of 
the  shares,  it  is  perhaps  true  that  the  shares  are  considered  and  treated  as  “portions”  of 
the  tnxable  property  of  the  corporation,  but  the  direct  and  proper  view  is  that  the  prop¬ 
erty  of  the  corporation,  in  the  case  stated,  is  taxed  and  the  shares  are  exempt.  In  case& 
where  the  property  of  the  corporation  is  not  taxed,  we  do  not  agree  that  the  shares  are 
considered  and  treated  as  “  portions  ”  of  the  taxable  property  of  the  corporation. 

By  Section  2736  of  the  Revised  Statutes  of  Ohio,  each  person  lifting  property  is  re¬ 
quired  to  include  in  his  statement  all  investments  in  bonds,  stocks,  joint  stock  companies,, 
etc.,  in  his  possession.  Section  2737  provides  that  such  statement  shall  truly  and  dis¬ 
tinctly  set  forth  the  amount  invested  in  bonds,  stocks,  joint  stock  companies,  etc.,  and 
Section  2739  provides  that  investments  in  bonds,  stocks,  and  joint  stock  companies  shall 
be  valued  at  the  true  value  thereof  in  money. 

These  sections  prescribe  the  standard  for  the  valuation  of  shares  for  taxation.  It  is 
their  true  value  in  money,  and  not  the  proportion  which  they  bear  to  the  taxable  prop¬ 
erty  of  the  corporation.  If  the  property  of  the  corporation  is  taxed,  the  shares  are 
exempt.  But  Congress  does  not  permit  the  property  of  national  banks,  excepting  their 
real  estate  to  be  taxed,  and  it  can  not  be  taxed  without  authority  from  Congress.  It  does 
permit  the  taxation  of  shares  as  the  property  of  their  owners  or  holders.  And  one  of 
the  points  decided  by  the  Supreme  Court  of  Ohio,  in  Frazier  et  al.  v.  Siebern  et  al.  (16 
O.  S.,  614)  is  that  shares  in  national  banks  liable  to  taxation  in  the  State  of  Ohio  “are 
to  be  understood  as  the  individual  property  or  choses  of  the  stockholders,  as  contradis¬ 
tinguished  from  aliquot  parts  of  the  capital  and  property  of  the  bank,  and  as  such  may 
be  taxed  at  their  full  value,  without  deduction  for  the  franchise,  or  for  real  estate  other¬ 
wise  taxed,  or  for  untaxable  bonds,  owned  by  the  bank.”  We  do  not  see  how  language 
Cv)uld  be  more  explicit.  In  Bradley  v.  Bauder  (36  O.  S.  28),  the  question  was  whether  a 
person  residing  in  Ohio  and  owning  shares  of  stock  in  a  foreign  corporation  was  required 
to  list  the  same  for  taxation,  notwithstanding  the  capital  of  the  corporation  was  taxed 
in  the  State  where  the  corporation  was  located.  The  argument  was  that  the  capital  of 
the  corporation  was  invested  in  property  taxed  in  the  name  of  the  corporation,  that  the 
shares  only  represented  proportions  of  that  property,  and  therefore  that  taxing  the 
shares  was,  by  another  mode,  taxing  the  property  of  the  corporation.  But  J udge  Boyn¬ 
ton,  pronouncing  the  opinion,  said  :  “This  argument,  however  plausible,  has  never  met 
with  favor  from  the  courts,”  and  the  legality  of  the  tax  upon  the  shares,  as  property!- 
distinct  and  separate  from  the  property  of  the  corporation,  and,  therefore,  not  “  portions  ” 
of  the  same  was  affirmed. 

In  Wagoner  v,  Loomis  (37  O.  8.,  571),  Judge  Mcllvaine  intimates,  on  page  580,  that 
the  officers  of  the  law  violated  their  sworn  duty  in  placing  the  national  bank  shares  of 
the  plaintiff  in  error  on  the  duplicate  at  their  par  value,  “instead  of  their  true  value  in 
money  (as  the  constitution  requires),  which  was  125  per  cent,  of  their  par  value.  ” 

In  each  of  these  cases  there  is  a  clear  recognition  that  the  shares  are  entirely  dis¬ 
tinct,  as  taxable  property,  from  the  property  of  the  corporation,  and  in  Frazier  v.  Sieb¬ 
ern,  and  in  Wagoner  v.  Loomis,  that  intangible  constituent  of  value — as  the  franchise — 
may  be  included  in  fixing  the  true  money  value  of  the  shares  for  taxation.  But  by  the 
law  under  which  the  shares  of  the  complainant  were  valued  for  taxation,  everything  in¬ 
tangible  is  excluded.  The  aggregate  tax  value  of  all  shares  is  equal  to  the  net  value  of 
the  capital  of  the  bank,  less  the  assessed  value  of  the  real  estate.  The  non-taxable 
bonds  owned  by  the  bank  are  not  excluded.  How  that  affects  the  validity  of  the  assess¬ 
ment  is  a  question  which  we  shall  now  consider. 

Congress  authorizes  taxation  upon  the  shares  in  national  banks  by  the  states  within 
which  they  are  located  under  two  restrictions:  First,  “that  the  taxation  shall  not  be  at 
a  greater  rate  than  is  assessed  upon  other  moneyed  capital  in  the  hands  of  individuals 
within  such  state, ”  and  second,  “that  the  shares  of  any  national  banking  association,, 
owned  by  non-residents  of  any  state,”  shall  be  taxed  in  the  city  or  town  where  the  bank. 
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is  located,  and  not  elsewhere.  The  real  estate  of  the  bank  is  also  taxable  as  other  real 
estate.  [Rev.  Stat ,  U.  S.  Sec.  5219.] 

By  Section  2759,  Revised  Statutes  of  Ohio,  the  county  auditor  is  required  to  allow 
to  every  individual  banker  and  to  every  unincorporated  bank,  in  addition  to  the  credits 
allowed  in  the  valuation  for  taxation  of  national  bank  shares,  “the  average  amount  of 
United  States  Government  and  other  securities  that  are  exempt  from  taxation,”  held  by 
such  banker  or  unincorporated  bank.  Wherefore  it  is  argued  that  the  taxation  upon  the 
national  bank  shares  is  in  violation  of  the  first  restriction  imposed  by  Congress,  in  that 
it  is,  at  a  greater  rate  than  is  assessed  upon  other  moneyed  capital  in  the  hands  of 
individual  citizens. 

No  complete  definition  of  “other  moneyed  capital  ”  has  been  given.  It  must,  how¬ 
ever,  be  held  to  mean  other  taxable  moneyed  capital.  Otherwise  the  law  of  Congress, 
permitting  taxation  of  the  shares,  would  defeat  itself,  for  they  C3uld  not  be  taxed  a 
greater  rate  than  individual  investment,  in  United  States  bonds,  which  are  exempt.  Un¬ 
incorporated  banks  and  individual  bankers  can  be  taxed  only  upon  their  property.  The 
statement  they  are  required  to  make  and  return  to  the  auditor  shall,  the  law  says,  set 
forth  not  only  their  taxable  property,  but  also  United  States  bonds  and  other  non-tax- 
able  securities  held  by  them.  The  auditor  is  required  to  deduct  from  the  statement  so 
made  and  return  that  which  the  State  has  no  power  to  tax.  The  statute  creates  no  ex¬ 
emption.  It  lays  hold  upon  every  item  of  property  which  it  can  reach,  and  taxes  every 
item  which  it  can  tax — allowing  only  the  credits  allowed  to  other  individual  taxpayers. 
The  auditor,  accordingly,  in  fixing  the  amount  for  taxation,  deducts  from  the  statement 
which  the  law  compels  the  unincorporated  bank  and  the  individual  banker  to  make,  the 
securities  which  the  State  could  not  tax  if  it  would. 

If  it  were  material  to  inquire  why  the  law  law  requires  that  non-taxable  securities 
shall  be  included  in  the  return,  the  answer  might  be  suggested  by  Sections  139  and  1522 
of  the  Revised  Statutes  of  Ohio,  relating  to  the  statistical  duties  of  the  Secretary  of 
State  and  assessors.  Every  taxpayer  is  required,  at  the  lime  of  listing  his  property,  to 
make  to  the  assessor  a  verified  statement,  which  shall  include,  among  other  things,  “the 
amount  of  United  States  bonds  owned,  the  amount  of  legal-tender  notes  or  money  exempt 
from  taxation,  and  the  amount  of  state  bonds  or  certificates.”  As  the  unincorporated 
bank  and  the  individual  banker,  make  their  returns  to  the  auditor,  it  is  provided  that 
the  returns  shall  contain  the  items  which  the  assessor  is  required  to  take  from  every 
individual  taxpayer  in  the  discharge  of  his  statistical  duties. 

Unless  the  taxation  on  the  shares  in  the  national  banks  is  directly  a  tax  on  the  prop¬ 
erty  of  the  bank  there  is  no  discrimination  in  favor  of  the  individual  banker  and  the 
unincorporated  bank.  But  in  Van  Allen  v.  The  Assessors  (3  Wallace,  473),  the  Supreme 
Court  of  the  United  States  decided  that  “the  tax  on  the  shares  is  not  a  tax  on  the  capital 
of  the  bank.”  They  state,  as  familiar  law,  that  “  the  corporation  is  the  legal  owner  of 
all  the  property  of  the  bank,  real  and  personal,  ”  and  that  the  interest  of  the  share¬ 
holders  is  “  a  distinct  independent  interest  on  property”  held  by  the  shareholder  like 
any  other  property  that  may  belong  to  him,  and  that  “it  is  this  interest  which  the  act 
of  Congress  has  left  subject  to  taxation  by  the  states.”  Chief  Justice  Chase,  for  himself 
and  Associate  Justices  Wayne  and  Swayne,  in  a  dissenting  opinion,  argued  with  great 
power  that  taxation  on  shares  in  national  banks,  without  reference  to  the  amount  of 
their  capital  invested  in  bonds  of  the  United  States,  was  “  actual  though  indirect  taxa¬ 
tion  of  the  bonds,  ”  but  the  holding  by  the  majority  of  the  court  was  affirmed  in  People 
V.  The  Commissioners  (4  Wallace,  214),  and  has  since  remained  as  settled  law,  so  that 
the  dissenting  opinion  of  the  Chief  Justice  only  strengthens  the  authority  of  Van  Allen 
V.  The  Assessors.  In  People  v.  The  Commissioners,  the  only  question  before  the  Court 
was  whether  the  holder  of  the  bank  shares  was  entitled  to  deduct  from  their  value  a  due 
proportion  of  the  sum  which  the  bank  had  invested  in  government  bonds.  This  was 
decided  in  the  negative.  Mr.  Justice  Nelson,  who  pronounced  the  opinion  of  the  court, 
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said  that,  “  the  meaning  and  intent  of  the  law-makers  was  that  the  rate  of  taxation  of 
the  shares  should  be  the  same  or  not  greater  than  upon  the  moneyed  capital  of  the  indi¬ 
vidual  citizen  which  is  subject  to  or  liable  to  taxation.”  Eliminating  from  the  return 
made  by  the  unincorporated  bank  or  individual  banker  every  item  of  property  and 
moneyed  capital  exempt  from  taxation  is  not  deducting,  nor  is  it  discriminating  in  favor 
of  such  bank  or  banker  and  against  the  holder  or  owner  of  shares  in  a  national  bank. 

What  is  such  a  discrimination,  is  clearly  shown  in  People  v.  Weaver,  (100  U.  S., 
539).  The  case  was  taken  to  the  Supreme  Court  of  the  United  States  from  the  Court  of 
Appeals  of  New  York.  Mr.  Justice  Miller,  delivering  the  opinion  said  :  “It  cannot  be 
disputed — it  is  not  disputed  here — nor  is  it  denied  in  the  opinion  of  the  state  court,  that 
the  effect  of  the  state  law  is  to  permit  a  citizen  of  New  York,  who  has  money  capital 
invested  otherwise  than  in  banks,  to  deduct  from  the  capital  the  sum  of  all  his  debts, 
leaving  the  remainder  alone,  subject  to  taxation,  while  he  whose  money  is  invested  in 
shares  of  bank  stock  can  make  no  such  deduction.  Nor  inasmuch  as  nearly  all  the 
banks  in  the  state,  and  in  all  others,  are  national  banks,  can  it  be  denied  that  the  owner 
of  such  shares  who  owes  debts,  is  subject  to  a  heavier  tax  on  account  of  those  shares 
than  the  owner  of  moneyed  capital  otherwise  invested,  who  also  is  in  debt,  because  the 
latter  can  diminish  the  amount  of  his  tax  by  the  amount  of  his  indebtedness,  while  the 
former  cannot?”  In  accordance  with  this  view,  the  judgment  of  the  state  court  was 
reversed.  It  was  within  the  power  of  the  Legislature  of  New  York  to  allow  or  disallow 
a  reduction  from  the  listed  value  of  the  property  of  the  taxpayer  equal  to  the  amount 
of  his  indebtedness;  and  to  allow  it  to  one  and  to  refuse  it  to  another,  was  by  intentional 
discrimination  to  make  the  taxation  unequal. 

But  in  the  case  of  an  unincorporated  bank  or  of  an  individual  banker  in  Ohio,  the 
State  levies  its  taxes  upon  every  dollar’s  worth  of  property,  which  it  has  power  to  tax, 
at  the  same  rate  and  by  the  same  method  as  in  the  taxation  of  national  bank  shares, 
leaving  untouched  only  the  property  which  it  has  not  power  to  tax. 

It  is  claimed  that  upon  a  proper  application  of  the  decision  of  Frazier  v.  Siebern 
(16  O.  S.,  614),  the  assessment  must  be  held  illegal.  We  do  not  think  so.  The  act  of 
Congress  then  in  force  authorizing  taxation  upon  shares  in  national  banks  contained  the 
following  restriction,  not  to  be  found  in  the  present  law  :  “  That  the  tax  so  imposed 

under  the  laws  of  any  state  upon  the  shares  of  any  of  the  associations  authorized  by  this 
act  shall  not  exceed  the  rate  imposed  upon  the  shares  of  any  of  the  banks  organized 
under  the  authority  of  the  state  where  such  association  is  located.  ”  The  State  of  Ohio 
imposed  no  tax  upon  shares  in  the  State  banks,  which  were  then  in  existence.  On  the 
contrary,  by  the  fifty- ninth  Section  of  the  act  of  1861,  then  in  force,  they  were  expressly 
exempted.  But  the  State  banks  themselves  were  taxed  upon  their  capital,  subject  to  a 
deduction  for  the  value  of  their  real  estate,  and  of  their  non-taxable  bonds  of  the  United 
States,  while  the  tax  on  shares  in  national  banks  was  upon  their  nominal  or  par  value, 
without  any  deduction  for  real  estate,  which  was  taxed  separately  against  the  banks  as 
real  estate,  and  without  deduction  for  United  States  bonds  owned  by  the  banks.  The 
court,  recognizing  that  the  equivalent  taxation  necessary  to  justify  a  tax  upon  shares  in 
national  banks  might  be  either  upon  the  shares  in  the  State  banks,  and  assessed  against 
the  shareholders,  or  upon  the  capital  of  the  bank,  and  assessed  against  the  bank  itself, 
provided  only  that  it  be  equivalent,  held  that  “  the  tax  against  the  owners  of  shares  in 
national  banks  must  not  exceed  that  imposed  in  some  form  upon  the  State  banks  or  their 
stockholders.”  And  finding  that  the  tax  upon  the  shares  in  the  national  banks  was  in 
excess  of  that  assessed  against  the  State  banks,  the  court  enjoined  the  collection  of  the 
excess. 

The  restriction  in  the  present  act  of  Congress  authorizing  the  tax  on  shares  in 
national  banks  is,  that  the  taxation  “  shall  not  be  at  a  greater  rate  than  is  assessed  upon 
other  moneyed  capital  in  the  hands  of  the  individual  citizens  of  the  state,”  and  as  we 
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have  already  found  that  “  other  moneyed  capital  ”  refers  to  taxable' capital,  th§  failure 
to  levy  a  tax  against  a  citizen  of  the  state,  whether  a  banker,  a  manufacturer,  a  mer¬ 
chant  or  a  capitalist,  upon  property  or  investments  which  the  state  has  no  power  to  tax, 
does  not  make  out  a  case  of  discrimination  against  the  owner  or  holder  of  shares  in  a 
national  bank. 

Our  conclusion  is  that  the  bill  must  be  dismissed,  and  it  is  so  ordered. 


Statement  of  the  Valuation  of  National  Banks  as  Returned  and  Fixed  by  the  State  Boabd  of  Equalization  of  Bank 

Shares  for  1894. 
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Valuation  of  Rolling  Stock  Upon  the  Railroads  of  Ohio  for  the  Year  1894,  Etc, — Continued. 
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Valuation  of  Rolling  Stock  Upon  the  Raileoads  of  Ohio  for  the  Year  1894,  Etc.— Concluded. 
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Miscellaneous,  t  Locomotive  trucks.  J  Shovel.  §  Shanty. 


